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RECENT DECISIONS OF THE COMPTROLLER GENERAL 
PREPARED BY THE FINANCE BRANCH, OFFICE OF THE JUDGE ADVOCATE GENERAL 


RETIRED PAY—Higher rates of; officers voluntarily retired on 
1 July 1968. 


@ The Comptroller General has considered whether 
some 500 officers of the Navy and Marine Corps, who 
were retired as of 1 July 1968, would be entitled to 
compute their retired pay on the basis of the higher 
rates of basic pay made effective on July 1, 1968, by 
Executive Order 11414, dated June 11, 1968, promul- 
gated pursuant to section 8 of Public Law 90-207 (the 
1967 pay law). 

The officers in question were subject to involuntary re- 
tirement, either for age or years of service, on 1 July 
1968, but requested voluntary retirement as of that 
date. Under earlier decisions of the Comptroller Gen- 
eral these officers would be able to claim the benefit 
of the higher rates, effective on 1 July 1968, if their 
retirements were deemed to be voluntary. If their re- 
tirements were considered involuntary their retired pay 
would be computed on the basis of rates of basic pay 
in effect prior to 1 July 1968. 

The Comptroller General ruled, with limited excep- 
tions, that officers in the categories described would be 
able to compute their retired pay on the basis of the 
higher rates which became effective as of 1 July 1968. 

One exception is in the case of colonels and lieu- 
tenant colonels of the Marine Corps who were con- 
fronted with involuntary retirement pursuant to the 
provisions of Public Law 86-155, the so-called “Hump 
Act.’’ With respect to such cases the Comptroller Gen- 
eral held that the officers’ requests for voluntary re- 
tirement under 10 U.S.C. 6323 were ineffective to re- 
move their cases from the purview of the “Hump Act,” 
requiring computation of retired pay on the basis of 
pay rates effective prior to 1 July 1968. (The Navy 
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did not employ the “Hump Act” in fiscal year 1968.) 

Another exception was presented in the case of war- 
rant officers faced with involuntary retirement on 
1 July 1968 who requested voluntary retirement under 
10 U.S.C. 1298, the warrant officer 20-year retirement 
statute. The Comptroller General ruled that 10 U.S.C. 
1293 requires computation of retired pay on the basis 
of the pay received by the warrant officers concerned 
on the day before the effective date of their retirement, 
that is, 30 June 1968. 

Not affected by the Comptroller General’s most re- 
cent decision but excluded by prior decisions from eli- 
gibility to calculate their retired pay on the basis of the 
higher rates of basic pay made effective on 1 July 1968 
are members retired for physical disability as of that 
date (1 July 1968). 

With the exceptions noted above, officers generally, 
who on or before 30 June 1968 were eligible for retire- 
ment under 10 U.S.C. 6323 (more than 20 years of active 
service, of which at least 10 years was service as a com- 
missioned officer) and who requested retirement under 
that statute, as of 1 July 1968, are entitled, under a 
series of decisions by the Comptroller General, to com- 
pute their retired pay on the basis of rates of basic 
pay made effective on 1 July 1968. (Comp. Gen. Decision 
B-164842 of October 29, 1968.) 

(NoTE: Looking to the future—absent any change in 
existing law—it is anticipated that officers in those cate- 
gories qualifying for the higher rates of retired pay in 
1968, who are eligible for and request voluntary retire- 
ment as of 1 July 1969, under 10 U.S.C. 6323, will qualify 
for the higher rates of retired pay scheduled to become 
effective on 1 July 1969.) 


(Continued on page 80) 


INTERNAL STRIFE, 


SELF—DETERMINATION, 


LIEUTENANT 
JOHN C. NOVOGROD 
JAGC, USNR* 


AND WORLD ORDER 


Although civil strife is primarily an internal matter of nations, the 
polarization which has taken place in the international community 
since World War II has frequently elevated particular civil disorders 
to the level of international confrontation. With this in mind, Lieu- 
tenant Novogrod reviews the principles of international law which 
apply to external participation in the internal disorders of states and 
concludes that world order and the self-determination of peoples would 
be better served if international law and the practice of states were 
changed to prohibit participation by foreign states on either side of 
an internal conflict once it has intensified to the level of belligerency. 


INTRODUCTION: INTERNAL STRIFE AS AN 
INTERNATIONAL EVENT’ 


N OUR TROUBLED world it is becoming 
increasingly apparent that internal strife” 
must be viewed as “a pervasive and dangerous 
characteristic of international life.” * Under- 
standably, the two opposing systems of public 
order and the resulting bipolarization of the 





*Lieutenant Novogrod is currently assigned to the International Law 
Division, Office of the Judge Advocate General. He received a 
Bachelor of Arts Degree from Harvard College in 1964 and a 
Bachelor of Laws Degree from Yale Law School in 1967. He is a 
member of the New York Bar, the American Bar Association, and 
the American Society of International Law. He is coauthor, with 
Roger H. Hull, of Law and Vietnam (Oceana Publications, 1968). 
1. Cf. Moore, International Law and Some Current Illusions 37 
(1924) : “I have often remarked that International wars will cease 
when civil wars end.” 

2. In this article “internal strife’ and ‘“‘civil strife’ will be used 
synonymously and interchangeably as all-inclusive terms for 
genuine, internal “attempts to ch by viol or threat of 
violence, a government’s policies, rules, or organization.” Eck- 
stein, “Toward the Theoretical Study of Internal War,” in 
Eckstein (ed.), Internal War: Problems and Approaches 1 (1964). 

3. Falk, The International Regulation of Internal Violence in the 
Developing Countries, A.S.1.L. Proc. [1966] 58, 60. 
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world community‘ have generated pressures 
which have made the powerful nations vitally 
concerned with the outcome of civil strife in 
smaller states. The crucial nature of the ideolog- 
ical confrontation between the two power blocs 
has made this a fact of international life. For, 
although the causes of civil strife most often are 
found in the political and social structure of the 
disrupted state, the outcome of that strife very 
frequently has a profound influence on the allo- 
cation of power in the world community.® In 
effect, then, the pressures of the contemporary 
bipolarized world community have magnified 
the importance of every foreign internal power 
struggle in the eyes of the major protagonists of 





4. See, e.g., Herz, International Politics in the Atomic Age 76-95 
(1959). 

5. Kaplan, “Intervention in Internal War: Some Systematic 
Sources,” in Rosenau (ed.), International Aspects of Civil Strife 
92 (1964). 

6. Cf. McDougal, “The Impact of International Law Upon National 
Law: A Policy-Oriented Perspective,”’ in McDougal & Associates, 
Studies in World Public Order 165 (1960). To a large degree, 
states are like individuals in their readiness to perceive danger 
to their security. See, e.g., Brown, War and the Psychological 
Conditions of Peace (1942). 
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the world’s power process.’ Because of the com- 
monly shared reluctance to risk the horrors of 
nuclear warfare, today’s Great Power con- 
frontations are rarely direct; presently, the con- 
frontations are manifested in the civil strife 
of a third state, especially in civil strife heavily 
imbued with ideological overtones.* Indeed, as 
one observer of international affairs has 
written: 


Violent encounter of major rivals in world affairs has 
always been primarily a matter of warfare between 
states; now suddenly it is participation in warfare 
within states.® 


Most commentators seem to agree that the 
frequency of internal strife appears to be in- 
creasing in recent years.’® The advent of the 
newer states into international society and the 
process of social and economic development 
which they are undergoing have increased the 
probability that instances of domestic violence 
will yet become more numerous. It has been 
observed that 


[w]ithout a constitutional tradition of peaceful 
change some form of violence is virtually inevitable. 
In the underdeveloped areas the alternatives, broadly 
speaking, are not constitutional change or violent 
change, but gradual change through a succession of 
reform coups d’etat or tumultuous change through 
revolutionary wars or revolutionary coups d’etat.” 


The great likelihood of internal strife in the 
emerging nations increases the potential arenas 
for Great Power confrontations through partici- 
pation in such conflicts. Thus, the possibility of 
larger and more destructive conflicts erupting 
from this participation in the civil strife of 
smaller states is eminently real. This article will 
reexamine the law regulating external partici- 
pation in internal strife with a view to assessing 
its contemporary viability. 

It is unfortunately no simple task to review 
the international law of third-party involvement 
in civil strife. The literature in this area of the 
law is contradictory and, in addition, abounds 
with normative ambiguity, shifting references, 
and illogic. One means, however, to effect the 
needed clarification of the law is to guide one’s 
analysis by the values to be promoted by the 
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. Cf. Calvocoressi, World Order and New States 101 (1962). 
. See MacPherson, “Revolution and Ideology in the Late Twentieth 
Century,” in Friedrich (ed.), Revolution 139-53 (1966). 

9. Falk, “Janus Tormented: The International Law of Internal 

War,” in Rosenau, op. cit. supra note 5, at 185. 

10. Rosenau, “Introduction,” in Rosenau, op. cit. supra note 5, at 5. 
11. Huntington, “Patterns of Violence in International Politics,” in 
Huntington (ed.), Changing Patterns of Military Politics 39 
(1962). 
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legal doctrine chosen. It is submitted that the 
present task of examining and assessing the law 
regulating external participation in internal 
strife would be best facilitated by the adoption 
of the following values: self-determination and 
world order. In this article “self-determination” 
will be used to mean the genuine self-direction 
of a territorial community in establishing its 
own internal public order, no matter what form 
that public order may take, nor policies it may 
pursue. The term “world order,” rather than 
connoting an international system, will be em- 
ployed to mean the maximum promotion of 
peaceful relations between states and the mini- 
mum resort to international violence. 

Ideally, then, the law regulating external par- 
ticipation in internal strife should have the 
effect of allowing the will of a people to express 
itself in the form of a freely chosen government 
(even if by violence) and, at the same time, per- 
mit legitimate governments to exercise their 
lawful authority in suppressing threats to their 
existence which are manifested in armed insur- 
rections. Additionally, the formulation of the 
law should have the effect of reducing the in- 
stances of Great Power confrontations through 
participation in the civil strife of third states. 

It is a commonly accepted proposition that all 
states have a duty of nonintervention in the in- 
ternal affairs of other states.'* The basis for this 
duty is that all sovereign states are equal and 
must do nothing in derogation of the sover- 
eignty of a sister state.1* “The most basic prin- 
ciple of international law,” writes one commen- 
tator, “is the equal claim to integrity of all 
states, regardless of their political or social ide- 
ology. Without such an assumption, it is impos- 
sible to maintain even a minimum of universal 
international order.” ** 

Although the problems of the international 
regulation of external participation in the in- 
ternal affairs of foreign states have inspired 
efforts toward clarification by numerous legal 
scholars, there is, lamentably, little agreement 





12. See, e.g., Art. 15 of the Charter of the Organization of American 
States (1948), T.I.A.S. 2361: “No State or group of States has 
the right to intervene directly or indirectly, for any reason what- 
soever, in the internal or external affairs of any other State.” 

13. U.N. Charter, Art. 2(1) ; Charter of the Organization of American 
States, Art. 6, supra note 12; Convention on the Rights and 
Duties of States in the Event of Civil Strife, Art. 4 (Montevideo, 
1933), T.S. 881. See also Henkin, Force, Intervention, and 
Neutrality in Contemporary International Law, A.S.1.L. Proc. 
[1963] 147, 156. 

14. Friedmann, Intervention, Civil War and the Role of International 
Law, A.S.1L.L. Proc. [1965] 67. 


on what the term “intervention” and its corol- 
lary “nonintervention” really mean. Indeed, as 
Professor Fenwick has expressed quite sharply: 


Of all the terms in general use in international law 
none is more challenging than that of “intervention.” 
Searcely any two writers are to be found who define 
this term in the same way or who classify the same 
situations under it.” 


Some writers take the position that intervention 
is limited to the interference by one state in the 
internal affairs of another against its will; 
others apply the term only when one state partic- 
ipates in the civil strife of another state; still 
other observers apply the term to any involve- 
ment of one state, whether or not requested, in 
the internal affairs of another. In order to avoid 
the semantic difficulties inherent in the use of 
the word “intervention,” this article will employ 
the word “interference” as an all-inclusive term 
to denote the unlawful intrusion into the inter- 
nal affairs of a foreign state.” 

It is assumed throughout this study that un- 
solicited or dictatorial involvement by one state 
in the internal matters of another state is unlaw- 
ful and must be characterized as interference. 
The relevant issue, however, in light of the fun- 
damental community policy of fostering self- 
determination and world order, is whether 
requested aid from one state to the de jure gov- 
ernment of another during civil strife should 
also be branded as unlawful. This article will 
analyze the three major positions espoused by 
international jurists on this issue which have 
been denominated “the classical doctrine,” “the 
‘merits of the cause’ position,” and “the absolute 
neutrality principle.” 


THE CLASSICAL DOCTRINE 


In analyzing the ascending intensities of in- 
ternal strife, general international law tradi- 
tionally speaks in terms of rebellion, insurgency, 
and belligerency.*® Rebellion is said to exist when 
it remains certain that the domestic police force 
of the state will still be able to induce “‘the sedi- 
tious party to respect the municipal legal 





. See Grob, The Relativity of War and Peace 227 (1949) for per- 
haps the best expression of this conclusion. 

Fenwick, Intervention: Individual and Collective, 39 A.J.1.L. 645 
(1945). 

See Hull & Novogrod, Law and Vietnam 1-3 (1968) for a fuller 
discussion of the problems arising from the use of the word 
“intervention.” 

But see Padelford, International Law and the Spanish Civil War, 
31 A.J.I.L. 226, 227 (1937) who speaks also of insurrection, revo- 
lution, and civil war. 
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order.” *® To phrase it differently, rebellion is 
considered no more than a sporadic and short- 
lived challenge to the incumbent government. A 
state of insurgency, however, exists when the in- 
ternal conflict has reached a state of war in the 
material, but not in the legal sense.*° The exact 
legal content of this term is not altogether clear 
and some prominent jurists have defined it only 
negatively. For example, it is said that the dif- 
ference between war in the material sense (in- 
surgency) and war in the legal sense (bellig- 
erency) is that “belligerency is a relation giving 
rise to definite rights and obligations while in- 
surgency does not.” 7 A state of belligerency, in 
the context of civil strife, occurs when a state of 
war in the legal sense exists and is declarative 
of a state of war between, in essence, two quasi- 
international bodies within the confines of a 
single juridical entity.” 

What are the rights and obligations attendant 
to each stage of civil strife under traditional 
international law? At the outset, it must be 
made clear that the outbreak of a rebellion or 
of other sporadic instances of resistance to the 
de jure government does not in any way alter 
the relationship that the troubled state enjoys 
with others. Rebellions or other cases of minor 
resistance to the incumbent’s authority are con- 
sidered a police problem at most and those in 
revolt are deemed traitors and may be treated 
as criminals.** During rebellion there is no dis- 
pute that assistance may be given to the legit- 
imate government upon request, but, contrarily, 
none may be rendered to the rebels.** This nor- 
mative framework should be deemed consistent 
with the stated policy goals of fostering self- 
determination and world order. There certainly 
can be no denigration of the right of self-deter- 
mination in assisting the legitimate government 
during rebellion since the actions of isolated 





19. Kotzsch, The Concept of War ir Contemporary History and Inter- 
national Law 230 (1956). 

Thomas & Thomas, Non-Intervention: The Law and Its Import 
in the Americas 216 (1956); Hershey, The Essentials of Inter- 
national Public Law and Organization 202 (1929). See also, The 
Three Friends, 166 U.S. 1, 33-66 (1877). 

Lauterpacht, Recognition in International Law 270 (1947). In- 
surgency, as distinguished from organized crime, is opposed by 
the troops of the state instead of the police. See Weisse, Droit 
International Appliqué aux Guerres Civiles 1 (1898). 

. II Oppenheim, International Law 659-60 (Lauterpacht 7th ed. 
1952); O’Rourke, Recognition of Belligerency and the Spanish 
War, 31 A.J.1.L. 398, 403 (1937). 

See Wehberg, La Guerre Civile et le Droit International, 63 Hague 
Recueil des Cours 7, 41 (1938). 

See note 26, infra. 


20. 


21. 


23. 


24. 


DECEMBER 1968-JANUARY 1969 








groups of criminals can scarcely be character- 
ized as the manifestation of the will of the peo- 
ple. World order is promoted because the estab- 
lished government has been aided in reasserting 
its lawful authority over the dissident elements 
in its society, thus eliminating the possibility 
of a Great Power confrontation in its domestic 
strife. 

Upon analysis it is not surprising that even 
when the revolt becomes somewhat more sus- 
tained in time and place and is organized under 
responsible leaders, the resulting insurgency 
still does not affect the rule that the established 
government may be assisted* but the in- 
surgents may not.** The rationale appears to be 
that insurgency is an intermediate stage be- 
tween a state of internal tranquillity and all-out 
war * and thus does not affect the state’s jurid- 
ical status as a member of the world commu- 
nity.** The duty of noninterference, of course, 
remains obligatory on outside states. The ques- 
tion of neutrality does not arise because “neu- 
trality is a status which is created only when 
war in a legal sense exists,” °° that is, after the 
belligerency of the insurgents has been recog- 
nized. Therefore, if an outside state should rec- 
ognize a state of insurgency, it has done nothing 


25. The list of authorities supporting this proposition is impressive. 
See, e.g., Thomas & Thomas, op. cit. supra note 20, at 218; Garner, 
Questions of International Law in the Spanish Civil War, 31 
A.J.1.L. 66, 68 (1937) ; Hull & Novogrod, op. cit. supra note 17, at 
75-96; Fawcett, Intervention in International Law, 103 Hague 
Recueil des Cours 343, 365-66 (1961) ; Baty, The Canons of Inter- 
national Law 100 (1930) ; Rougier, Les Guerres Civiles et le Droit 
des Gens (1903); Alford, The Legality of American Military In- 
volvement in Viet Nam; A Broader Perspective, 75 Yale L.J. 1109, 
1116 (1966) ; Moore, The Lawfulness of Military Assistance to the 
Republic of Viet-Nam, 61 A.J.I.L. 1, 31 (1967); Von Glahn, Law 
Among Nations 83 (1965); Baxter, Legality of American Action: 
The War in Vietnam, The Times (London), Sep 5, 1967; Higgins, 
The Development of International Law Through the Political 
Organs of the United Nations 210-11 (1963); Lauterpacht, The 
Contemporary Practice of the United Kingdom in the Field of 
International Law—Survey and Comment, 7 1.C.L.Q. 92, 102-104 
(1958) ; Kotzsch, op. cit. supra note 19, at 230-33; Kelsen, Recent 
Trends in the Law of the United Nations 934 (1951); Borchard, 
“Neutrality” and Civil Wars, 31 A.J.1.L. 304, 306 (1937); 
O’Rourke, op. cit. supra note 22, at 410; Padelford, International 
Law and Diplomacy in the Spanish Civil Strife 4 (1939) ; Woolsey, 
International Law 43 (6th ed., 1897). Cf. McDougal & Feliciano, 
Law and Minimum World Public Order 194 n.164 (1961). 

The United Nations has repeatedly condemned assistance to rebel 
forces during rebellion and insurgency. See, e.g., Resolution 380 
¢«V), U.N. Gen. Ass. Off. Rec., 5th Sess., Supp. No. 20 at 13 
(A/1775) (1950); Draft Code of Offenses Against the Peace and 
Security of Mankind, Arts. 2 (4), 2 (5), and 2 (6), U.N. Gen. Ass. 
Off. Rec., 9th Sess., Supp. No. 9 at 11 (A/2693) (1954) ; Resolution 
2131 (XX), U.N. Gen. Ass. Off. Rec., 20th Sess., Supp. No. 14 at 11 
(A/6014) (1965). See also Kelsen, op cit. supra note 25, at 935. 
Chen & Green, The International Law of Recognition 398 (1951) ; 
Hershey, op. cit. supra note 20, at 200-203. 

28. Garner, op. cit. supra note 25, at 67. 

29. Id. 


26. 


27. 
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more than to recognize the fact of insurrection ; 
“the recognition of insurgency does not create 
any special status for the parties concerned.” *° 

It must be noted in passing, however, that 
while a declaration of insurgency creates no new 
status under international law, it does, never- 
theless, confer upon the insurgents some new 
rights relative to the conduct of the warfare 
itself. After a declaration of insurgency, the 
members of the insurgent forces may no longer 
be considered murderers, pirates, or criminals, 
but henceforth must be treated as soldiers under 
the protection of the internationally recognized 
laws of war.*! Furthermore, there is a substan- 
tial body of opinion holding that insurgents have 
a limited right of war. Under this theory the 
exercise of war rights by the insurgents within 
their own lands and their own territorial 
seas is considered an unquestionable right.** 
For example, the insurgents, consistent with this 
view, have the right to make a “reasonable 
effort . . . within the territorial waters appur- 
tenant to an area under their control to prevent 
military aid from reaching their foes. .. .” * 
Concomitantly, it is settled that when the estab- 
lished government declares a state of insur- 
gency, it no longer can be held liable for damage 
done by insurgent forces so long as it con- 
tinues to make diligent efforts to suppress the 
insurrection.** 

It bears reiteration at this point that, even 
when recognized by the legitimate government 
of foreign states, a state of insurgency confers 
no new rights with respect to the lawfulness of 
outside assistance to the parties involved. Under 
traditional norms, the legitimate government 
may continue to receive foreign assistance but 
the insurgents, as during a state of undeclared 





30. Chen & Green, op. cit. supra note 27, at 399. But see, e.g., Powers, 
Insurgency and the Law of Nations, 16 JAG J 55, 65 (May 1962), 
who calls for the creation of a special international status of 
insurgency. 

Under the Geneva Convention of 1949 the minimum standards 
of humanitarian treatment under the laws of warfare are made 
applicable to “‘conflicts not of an international character’? whether 
or not insurgency is recognized. See, e.g., Art. 3 of the Geneva 
Convention Relative to the Treatment of Prisoners of War 
(1949), T.LA.S. 3364, 

See Chen & Green, op. cit. supra note 27, at 401-07 and the 
authorities cited therein. 

III Hyde, International Law Chiefly as Interpreted and Applied 
by the United States 2186 (1945). After a state of insurgency has 
been declared, outside states generally recognize the validity of 
the insurgents’ legislative acts. See, e.g., Banco de Bilbao v. Rey, 
2 K.B. 176 (1938) ; Lauterpacht, op. cit. supra note 21, at 273. 
Padelford, op. cit. supra note 25, at 197; Powers, op. cit. supra 
note 30, at 58; II Hyde, op. cit. supra note 33, at 980-84. 


31. 


32. 


33. 


34. 


insurgency, may not.*° 

Implicit in the permissibility of assistance to 
the lawful government during rebellion and in- 
surgency is the understanding that such aid is 
based on the express or tacit consent of the 
strife-torn state.** Without the requisite consent 
of the incumbent government, any assistance 
thrust upon it would be unwarranted interfer- 
ence in its internal] affairs. But a request for as- 
sistance must be scrutinized with care in order 
to determine 


the extent to which the request for help was prompted 
by pressure from the assisting state. If no such pres- 
sure is found, the foreign nation may extend the de- 
manded support. But should such pressure exist, it 
would serve to invalidate the invitation, for, in effect, 
the request would be an infringement on the target- 
state’s sovereignty.” 
It is clear that both unrequested assistance or 
assistance flowing from a coerced request make 
a mockery of the complementary rights of polit- 
ical independence and self-determination.** 
Equally significant in assessing the lawfulness 
of assistance to the legitimate government is the 
determination that the faction aided is indeed 
the legitimate government. There is little dispute 
with the proposition that it is within the sov- 
ereignty of a state to request aid.*® However, as 
Professor Wright has made clear, “. . . sov- 
ereignty belongs to the state and not to the 
government ... .” *° Hence, it is a matter of 
major importance for the assisting state to 
establish that the legitimate government still 
enjoys such a status, for, “only if the incumbent 
government is still considered the representa- 
tive of the state will assistance to it be lawful.” “ 
Professor Wright believes that to meet this test 
the government must be “in firm possession of 





. See, e.g., The Convention on Duties and Rights of States in the 

Event of Civil Strife (1928), Art. 1(3), which calls upon its 

signatories to “forbid the traffic in arms and war material, except 

when intended for the Government, while the belligerency of the 

rebels has not been recognized. . . .”” IV Hudson, /nternational 

Legislation 2416 (1928-29). 

Faweett, op. cit. supra note 25, at 366-67; Kelsen, loc. cit. supra 

note 25. For the distinction between “state” and “government” 

and its relevance in a civil war context, see text accompanying 

notes 40-44, infra. 

Hull & Novogrod, op. cit. supra note 17, at 87. 

Nor, if one state forces a government upon another state, is the 

former permitted to assist the latter. See Baty, op. cit. supra 

note 25, at 101. 

See Baxter, loc. cit. supra note 25. 

Wright, International Law and Civil Strife, A.S.1.L. Proc. [1959] 

145, 148. 

. Hull & Novogrod, op. cit. supra note 17, at 87. See also Bluntschli, 
Le Droit International Codifié 272 (1874). 


36. 


37. 
38. 


39. 
40. 
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the territory of a state.” *? This proposition has 
generally been rejected as too rigid. Rather, it 
is widely accepted that 


so long as the revolution has not been fully successful 
and so long as the lawful government, however ad- 
versely affected by the fortunes of the civil war, 
remains within national territory and asserts its 
authority, it is presumed to represent the state as a 
whole.* 


There is a presumption, therefore, in favor of 
the incumbent government. Hence, under gen- 
eral international law the de jure government 
alone must be regarded as the representative of 
the state until it has been definitely supplanted.** 

But, while general international law permits 
foreign assistance to the established government 
during insurgency, it, nevertheless, imposes no 
duty to do so in absence of a treaty.*> Thus, in 
the case of an insurgency where there is no 
treaty obligation to aid the incumbent govern- 
ment, the choice of whether or not to do so is 
clearly political and hence free from all interna- 
tional prescriptions. 

Consistent with the norm that rebels must 
not be given assistance, however, international 
law does impose several affirmative duties upon 
foreign states both prior to and during rebellion 
and insurgency. The foreign state, for example, 
has the duty to police its frontiers to insure that 
its territory shall not be used as a base of opera- 
tions against the legitimate government of the 
troubled state ;** it may not, of course, organize 
hostile, revolutionary forces and send them into 
other states ;*? it may not conduct or participate 
in terrorist activities directed against the polit- 
ical independence or territorial integrity of 
another state.** Not only is the outside state pro- 
hibited from engaging in the above activities, 
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but it also has the duty to exercise “due dili- 
gence” to prevent the use of its territory by pri- 
vate groups or individuals for hostile acts 
against other states. The “responsibility of the 
state in such cases,” writes one commentator, “‘is 
measured by the degree of ‘due diligence’ which 
it shows in carrying out its general obligation 
. .’ 49 Whether the failure to exercise due 
diligence is a result of hostile intent or is merely 
a case of ineptitude, it must nevertheless be re- 
garded as unlawful interference in the affairs 
of the aggrieved state.°*° 
When a state of belligerency is recognized, 
however, an entirely new set of prescriptions 
applies. Belligerency, as explained above, is de- 
scriptive of a legal state of war within the 
boundaries of a single state. Scholars are in com- 
plete agreement on the requisite conditions to be 
met before a state of belligerency may be de- 
clared. Lauterpacht has enumerated them as 
follows: 


First, there must exist within the State an armed 
conflict of a general (as distinguished from a purely 
local) character; secondly, the insurgents must oc- 
cupy and administer a substantial portion of national 
territory; thirdly, they must conduct the hostilities 
in accordance with the rules of war and through 
organized armed forces acting under a responsible 
authority; fourthly, there must exist circumstances 
which make it necessary for outside States to define 
their attitude by means of recognition of belligerency.” 


When an outside state declares a state of bel- 
ligerency,** it automatically imposes upon itself 
all the rights and duties of a neutral state.** “It 
loses the right which it had during the period of 
insurgency to assist the legitimate government,” 
Professor Garner has pointed out, “and hence- 
forth must treat both belligerents alike.” * 
After belligerency has been declared, if the for- 
eign state assists the government, it will amount 
to a violation of the laws of neutrality just as 
during insurgency assistance to the revolution- 
aries would have constituted a violation of the 
general rule that no assistance may be given to 
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the latter. However, as in the case of war be- 
tween two sovereign states, after a state of bel- 
ligerency has been declared, an outside state 
may lawfully choose to change its status from a 
neutral to that of a cobelligerent with one of 
the two factions.* 

Recognition of belligerency bestows upon the 
insurgents (now one of two belligerent parties 
within the state) all the rights of warfare that 
a sovereign state possesses without actually 
having such a status.** They have the “right to 
obtain loans on the credit of the state; their 
ship’s have a right to enter ports of the recog- 
nizing state; they may maintain the right of 
visit and search at sea, confiscate goods and 
maintain blockades.” ** Additionally, the laws of 
warfare are binding on both belligerent 
parties.** Most importantly, however, as a bel- 
ligerent party the insurgents may lawfully be as- 
sisted by a foreign state which may enter the 
conflict as a cobelligerent. The lifting of the pro- 
hibition against aid to the insurgents affords a 
tremendous boost to their effort to overthrow the 
incumbent government. This, when combined 
with the acquisition of the full ambit of the 
rights of warfare, furthers the people’s drive 
toward self-determination by placing the insur- 
gents on a level of equality with the existing 
government. 

Since the recognition of belligerency by a 
foreign state at once enhances the international 
personality of the insurgents and deprives the 
legitimate government of the exclusive right of 
assistance it had theretofore possessed, the pre- 
mature recognition of the belligerent status of 
the insurgents is universally regarded as an un- 
friendly act toward the de jure government.*® 
Until the prerequisites for a recognition of bel- 
ligerency exist, it is the duty of the foreign state 
to do nothing that would redound to the benefit 
of the insurgents. The premature recognition of 
belligerency patently falls within this proscribed 
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category of actions favoring the insurgents. 

On the other hand, the refusal to recognize 
the belligerent status of the insurgent forces 
when all the requisite conditions are fulfilled is, 
in this author’s view, equally an act of interfer- 
ence in the internal affairs of a sovereign state 
and a denial of the right of self-determination. 
Admittedly, this view is controversial. Although 
in principle the recognition of belligerency is 
judicial in nature since it involves the applica- 
tion of legal criteria to factual evidence, the 
majority of scholars and the practice of states 
regard the act as solely political or legislative.®° 
But this position—which must be regarded as 
somewhat conservative when viewed in the light 
of the stated policy goal of self-determination— 
is not without its critics.*: The element of polit- 
ical discretion reserved to the recognizing state 
may too often be used to frustrate a legitimate 
and genuine expression of the will of a people.® 
It is therefore submitted that the better view is 
that the insurgents’ right to recognition as bel- 
ligerents is a legal one, and one that will di- 
rectly promote the goal of self-determination 
espoused by this study. 

During insurgency, when the insurgents have 
not yet shown themselves to be an expression of 
the will of the people, the ends of world order 
are served by permitting assistance to the de 
jure government in its attempt to reassert its 
lawful authority. However, once the conditions 
of belligerency are fulfilled—conditions which 
serve as workable indicia of the degree to which 
the insurrection is popularly supported **—the 
ends of self-determination are fulfilled by insur- 
ing the legal right to recognition of the bellig- 
erent status of the insurgents. The de jure gov- 
ernment would thus lose its exclusive right to 
assistance and, in addition, the insurgents could 
lawfully exercise the full rights of warfare. 
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THE “MERITS OF THE CAUSE” POSITION 


This position, conceived by Vattel and perhaps 
the oldest of the attempts to regulate external 
participation in internal strife, forbids assist- 
ance to either side during all stages of the con- 
flict, but provides that once the efforts of outside 
states toward mediation prove fruitless, they 
may ‘“‘take the merits of the cause into considera- 
tion, and assist the party which they shall judge 
to have right on its side... .” ®* Just as in the 
traditional position, the assistance must be re- 
quested. This doctrine is unacceptable in that it 
places “the assisting state in a position of pass- 
ing judgment on matters beyond its capabilities 

.” & Since, even at the early stages of the 
conflict, the choice of the faction to be assisted 
is entirely in the discretion of the foreign state, 
the rebels could, under this theory, be aided dur- 
ing rebellion or insurgency which would amount 
to a violation of the sovereignty of the target- 
state and is therefore destructive of world order. 
In short, world order could be disrupted in that 
foreign states could help rebel factions at whim 
merely by proclaiming the justness of the revolu- 
tionary cause. For these reasons, the “merits of 
the cause” position cannot be supported. 


THE ABSOLUTE NEUTRALITY PRINCIPLE 


Utilizing a broad conception of self-deter- 
mination, proponents of this position argue that 
there is no legal basis whatsoever for one state 
to render assistance to the de jure government 
of another state during time of civil strife. 
“Since international law recognizes the right of 
revolution,” Professor Wright has argued, “it 
cannot permit other states to intervene to pre- 
vent it.” ® Perhaps the fullest exposition of this 
principle has been given by Hall: 


As interventions, in so far as they purport to be made 
in compliance with an invitation, are independent of 
the reasons or pretexts which have already been dis- 
cussed, it must be assumed that they are either based 
on simple friendship or upon a sentiment of justice. 
If intervention on the ground of mere friendship were 
allowed, it would be idle to speak seriously of the 
rights of independence. Supposing the intervention to 
be directed against the existing government, independ- 
ence is violated by an attempt to prevent the regular 
organ of the state from managing the state affairs in 
its own ways. Supposing it on the other hand to be 
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directed against the rebels, the fact that it has been 
necessary to call in foreign help is enough to show 
that the issue of the conflict would without it be uncer- 
tain, and consequently that there is doubt as to which 
side would ultimately establish itself as the legal 
representative of the state. If, again, the intervention 
is based upon an opinion as to the merits of the ques- 
tion at issue, the intervening state takes upon itself 
to pass judgment in a matter which, having nothing 
to do with the relations of states, must be regarded 
as being for legal purposes beyond the range of its 
vision.” 

It is submitted that this position, at least if 
taken at face value, is unnecessarily restrictive 
and not in accord with the demands of either 
minimum world order or contemporary state 
practice. If anything, external involvement in 
intrastate conflict is the practice in today’s world 
arena * and practicable and acceptable norms 
must be devised in order to regulate such blatant 
involvement in the affairs of foreign states. 
Since the absolute neutrality principle is unreal- 
istic and misguided, outside states do not accept 
such a norm, and legitimate governments in need 
of assistance consider it as nothing less than a 
limitation on their sovereignty.® 

Furthermore, there is reason to question the 
very premise of the position. As Professor 
Moore has stated so succinctly : 


The judgment that self-determination requires that 
neither the recognized government nor insurgents can 
ever be aided disarmingly conceals the naive assump- 
tion that whatever takes place within the confines of 
a territorial entity is pursuant to genuine self- 
determination of peoples and that outside “interven- 
tion” is necessarily destructive of self-determination.” 


The proponents of the absolute neutrality prin- 
ciple appear to view self-determination as an 
open-ended concept which roughly amounts to 
a Darwinian survival of the fittest within na- 
tional boundaries." To contend that any civil 
disorder of any magnitude is a manifestation 
of self-determination is patently absurd.”? The 
essential task is to determine the dividing line 
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between civil strife which is basically criminal 
and that which is an expression of the will of the 
people. 

It is this particular task that the classical 
doctrine performs so much better than the 
“merits of the cause” position or the absolute 
neutrality principle. Despite the problems and 
ambiguities inherent in the classical view,** the 
four criteria for determining whether a state 
of belligerency exists do furnish an acceptable 
measuring rod by which decisionmakers of out- 
side states may judge whether or not a partic- 
ular intrastate conflict is a manifestation of self- 
determination.‘ The classical view is, at least, 
the sole theory which attempts to regulate ex- 
ternal participation in civil strife which at once 
allows the incumbent government to exercise the 
sovereignty inherent in statehood by accepting 
assistance during intrastate conflict and 
furthers self-determination by terminating that 
exclusive right to assistance when a state of 
belligerency has been declared.*® Concededly, 
there have been many instances when states 
have not in good faith applied the doctrine.** In 
fact, some states flaunt their determination not 
to be bound by its norms.’* The problem, how- 
ever, does not lie with the theory, but rather 
with the unwillingness of the assisting state to 
live up to the law.”® 

Nevertheless, the classical view has some 
serious weaknesses. Most importantly, since 
outside states are free to become a cobelligerent 
with the faction of their choice after belliger- 
ency exists, the likelihood of Great Power con- 
frontation in that strife is very real.*? Although 
such a confrontation may have been avoided up 
to that point by literal adherence to the norm 
that only the de jure government may be as- 
sisted during rebellion and insurgency, the per- 
mission to enter the conflict as a cobelligerent 
will bring about a situation where Great Powers 
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may suddenly find themselves facing each other 
from opposite sides of what once was purely 
internal strife. 

A second deficiency in the classical view is that 
a declaration of belligerency fails to encourage 
self-determination to a sufficient degree. Instead 
of merely allowing the rebels to receive aid 
along with the legitimate government (in addi- 
tion to the exercise of the full rights of war- 
fare), the ends of self-determination would be 
much better served if aid to neither side could 
be furnished after belligerency. Adherence to 
this prescription would have the dual effect of 
not only allowing the will of the people to ex- 
press itself free from all outside influence, but 
would also preclude Great Power confronta- 
tions in intrastate conflict after belligerency has 
been declared. 


INTERNAL STRIFE AND THE UNITED NATIONS 
CHARTER 


The question must be answered whether the 
Charter of the United Nations has affected the 
customary international law of external partici- 
pation in civil strife. The Charter does not spe- 
cifically refer to civil strife, but Article 2(4), 
the cornerstone of that document’s attempt to 
delimit the use of force,®*® is most certainly 
applicable: 

All Members shall refrain in their international rela- 

tions from the threat or use of force against the ter- 

ritorial integrity or political independence of any 

State, or in any other manner, inconsistent with the 

Purposes of the United Nations. 


Even in view of this general proscription of 
the use of force across state lines, assistance 
that is requested during a rebellion or insur- 
gency by the de jure government “could hardly 
be deemed violative of the ‘territorial integrity 
or political independence’ of the requesting 
state.” ** The contention that “Article 2(4) does 
not forbid the threat or use of force simplic- 
iter,” ®* but only force which is directed against 
the territorial integrity or political independence 
of another state is most persuasive. Since it is 
within the sovereignty of a state to request aid, 
elementary logic compels the conclusion that 
solicited assistance does not fall within the cate- 
gory of action proscribed by Article 2(4). 
Furthermore, to deny the right of assistance to 
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the de jure government during a state of rebel- 
lion and insurgency overlooks the true nature of 
the assistance given. As Professor Kelsen has 
pointed out: 
Since the participation of a state in a civil war within 
another state on the side of the legitimate government 
is legally possible only with the express or tacit con- 
sent of this state, the enforcement action of the assist- 
ing state is, in the last analysis, an action of the 
assisted state, because authorized by its government.” 


Nor does the Charter appear to proscribe the 
right of becoming a cobelligerent with either the 
de jure government or the insurgents after 
belligerency has been declared. In the context of 
civil strife, belligerency is descriptive of a legal 
state of warfare between two quasi-interna- 
tional bodies in one juridical entity. Both fac- 
tions may then request aid pursuant to the right 
of individual self-defense,** and Article 2(4) 
would not be violated if the assistance has been 
requested.** 

Recently, it has been contended that Article 
39 may prevent outside assistance to the de jure 
government during civil strife. The argument 
is that “the United Nations is authorized to 
intervene where civil strife threatens inter- 
national peace, as the United Nations did in the 
Congo, in accord with Article 39 of the 
Charter—but individual states are not permitted 
to intervene unilaterally.” ** Not only does this 
position ignore the argument that the assisting 
state’s action is really an action of the assisted 
state and, therefore, not a violation of Article 
2 (4), but also relies for its support solely on the 
highly technical rule of construction expressio 
unius est exclusio alterius. In short, there ap- 
pears to be no provision in the Charter that 
would have the effect of prohibiting assistance 
from a foreign nation to the de jure government 
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of a strife-torn state during rebellion and insur- 
gency, or the rendering of assistance to either 
party as a cobelligerent. 

It should be pointed out that there is close to 
universal agreement among all scholars (re- 
gardless of their position on the issue of lawful- 
ness of assistance to the de jure government dur- 
ing purely internal strife) that if the rebels are 
furnished with outside arms, money, “volun- 
teers,” etc., the incumbent government may then 
be assisted no matter what intensity the intra- 
state conflict has reached.** The classical doc- 
trine, which presupposes a purely internal con- 
flict, becomes inapplicable as soon as there is 
external participation on the side of the rebels. 
Generally, outside assistance to the rebels is con- 
sidered an armed attack against the incumbent 
government ® permitting assistance to it to be 
characterized as an exercise of collective self- 
defense pursuant to Article 51 of the United 
Nations Charter.*® 


CONCLUSION 


The fact that the contemporary practice of 
states reveals that one government will readily 
assist the government of an allied nation during 
civil strife requires no new emphasis. Although 
there has been considerable bloc erosion over the 
last ten years, it is still for the most part axio- 
matic that states within the respective power 
blocs request and receive aid from each other. 
It would appear unrealistic, as the absolute neu- 
trality principle would require, to forbid, at any 
stage of the strife, all such aid from one state to 
a de jure government of the same bloc. On the 
other hand, the right to enter the conflict as a 
cobelligerent after belligerency has been de- 
clared, as the classical view would permit, is 
destructive of world order in that Great Power 
confrontations could very likely take place with 
one power supporting the insurgents and 
another power aiding the legitimate govern- 
ment. It is submitted that a better rule to foster 
both self-determination and world order would 
be a merger of the best aspects of the classical 
doctrine and the absolute neutrality principle, 
i.e. during rebellion and insurgency assistance 
may be afforded to the de jure government, but 





87. Even Hyde, op. cit. supra note 33, at 248, and Wright, op. cit. supra 
note 42, at 123 agree with this principle. 

88. See Brownlie, op. cit. supra note 67, at 279, 373; Kelsen, Collective 
Security Under International Law 88 (1954). For the rationale 
behind this legal conclusion, see Pompe, Aggressive War: An 
International Crime 53 (1953). 

89. Hull & Novogrod, op. cit. supra note 17, at 113-22, 135; Moore, 
op. cit. supra note 25, at 7-13. Contra: Falk, International Law 
and the United States Role in the Viet Nam War, 75 Yale L.J. 
1122, 1137 (1966). 


JAG JOURNAL 


not to the rebels, and, after belligerency has been 
declared, assistance may be given to neither fac- 
tion and an outside state must assume the role 
of a neutral. 

The proposed norm, like the classical doctrine, 
would allow external participation in civil strife 
on the side of the de jure government but would 
not require it. Therefore, although this formula- 
tion would appear to limit the right of revolu- 
tion to the powerful, it would not negate such a 
right *° since oppressive regimes need not be 
assisted and, in any case, assistance must be 
terminated when a state of belligerency has been 
declared. If states are determined to assist 
friendly governments, it surely is wiser to regu- 
late that assistance by commonly accepted norms 
rather than bluntly to proscribe all such agsist- 
ance.*! Literal adherence to the full scope of the 
absolute neutrality principle, therefore, is as 
unacceptable to those states who have blatantly 
indicated their intention to help revolutionary 
movements as it is to those states desirous of 
promoting both self-determination and the rule 
of law in the world community. To be sure, it 
would be more than naive to expect full compli- 
ance on the part of all states with the rule that 
no assistance may be given to the rebels. How- 
ever, there is good reason to foresee stricter ad- 
herence to the proposed doctrine which allows 
some participation in intrastate conflict at vari- 
ous stages than to the absolute neutrality prin- 
ciple which prohibits assistance to either faction 
at any time during the strife.” 

At present, however, the classical view ap- 
pears to be representative of the practice of 
states and opinion of the majority of jurists. 
Despite its imperfections, it is nevertheless pref- 
erable to both the “merits of the cause” position 
and the absolute neutrality principle. On the 
other hand, the norm proposed in this article 
must be considered de lege ferenda at best,” 
but one which hopefully will become more and 
more accepted. Until that time the classical doc- 
trine, combined with greater respect for inter- 
national law and greater restraint on the part 
of all states, will have to suffice. 





90. Padelford goes so far as to contend that international law actually 
favors the rebels by providing ascending levels of protection 
through a declaration of insurgency followed by a declaration of 
belligerency. Padelford, op. cit. supra note 18, at 228. 

91. It has been suggested, however, that as a minimum, tactical 
support to either side should be proscribed in order to attempt to 
contain civil strife within reasonable bounds. See Farer, Inter- 
vention in Civil Wars: A Modest Proposal, 67 Col. L. Rev. 266, 
275-77 (1967). 

92. The lack of complete adherence to a norm does not derogate from 
its continued authority and binding effect. See, Case of The 
Prometheus, 2 Hong Kong L.R. 207, 225 (1906). 

93. Cf. Falk, Legal Order in a Violent World 99-323 (1968). 
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HE UNIVERSALLY ACCEPTED norm 

that all states have a duty of nonintervention 
in the internal affairs of other states dictates 
that the problem of quelling civil disorder must 
be a matter for domestic consideration.* Ideally, 
civil disorder can be handled within the frame- 
work of a strong and democratic legal system. 
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1. For the expression of this principle in relation to the Americas, 
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However, when domestic tranquillity has been 
disturbed with the aid of foreign supplies, 
agents, or direction, order may very likely be 
restored far more effectively through the collec- 
tive action of friendly states than through the 
individual efforts of the troubled state. In this 
regard, it must be noted that any collective effort 
to eliminate an outbreak of civil disorder within 
a state must be with the consent and at the 
request of that state.” 

It is clear that the world is in the grip of a 
revolution of rising social, economic, and po- 
litical expectations. Modern and democratic 
societies in the Americas have, at an ever-ac- 
celerating pace, adopted enlightened social and 
economic reforms in order that their peoples 





1. (Cont’d) see, e.g., Art. 15 of the Charter of the Organization of 
American States (1948), T.I.A.S. 2361: “‘No State or group of 
States has the right to intervene directly or indirectly, for any 
reason whatsoever, in the internal or external affairs of any other 
State.” 

2. See Fawcett, Intervention in International Law, 103 Hague 
Recueil des Cours 343, 366-67 (1961); Kelsen, Recent Trends in 
the Law of the United Nations 934 (1951). 
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might enjoy greater well-being through the 
benefits of modern technology and greater pro- 
tection within a democratic legal framework 
dedicated to the preservation of human rights 
and fundamental liberties. Professor Myres 
McDougal has made the point that in our con- 
temporary community, people have come to 
think of law as serving more than the rather 
primitive function of maintaining minimum 
order by preserving the peace and minimizing 
unauthorized coercion. In his view, people have 
come more and more to think of law as a positive 
instrument for promoting optimum order and 
the greater production and wider distribution of 
all community values.’ In this democratic eleva- 
tion of economic and social standards, all sectors 
of society should actively participate—govern- 
ment, the academic community, workers, the 
rural population, businessmen, the armed 
forces, and religious bodies. 

It has been said that communism is the vulture 
of this process of modernization. The unstable 
conditions which exist prior to and during the 
modernization process make internal order vul- 
nerable to subversive and disruptive measures. 
Despite the communist doctrine of “historic in- 
evitability,” it must be clear to all revolution- 
aries, no matter what ideology they embrace, 
that they have only a limited time in which to 
gain power in underdeveloped countries. His- 
tory has demonstrated that opportunities to gain 
power by revolution diminish in proportion to 
the progress effectuated through the evolution- 
ary solution of pressing social, political, and 
economic problems. It is not surprising, there- 
fore, that communist revolutionary theory 
places such great emphasis on celerity in sub- 
verting obsolescent political and social institu- 
tions and exploiting the tensions and internal 
conflicts that necessarily accompany complex 
changes in a developing social system. 

Popular discontents and legitimate aspira- 
tions can be manipulated by subversive elements 
to serve their selfish purposes and, in many 
cases, become highly effective tools in the crea- 
tion of disorder.* Once a popular cause has been 
seized, terror tactics and armed force are fre- 
quently employed by the revolutionaries which, 
unfortunately, in many cases have the effect of 
inciting violent action on the part of the police 
and repressive action on the part of government. 





3. This theme runs generally through Professor McDougal’s works. 
For a sampling of his conceptions of the law, see, generally, 
McDougal & Associates, Studies in World Public Order (1960). 

4. For perhaps the best study of means employed by insurgents 
to create disorder, see, generally, Pike, Viet Cong (1966). 
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Overreaction by those in power, often involving 
means as brutal as those employed by the sub- 
versive elements themselves, may then be ex- 
ploited in further appeals to the populace. 

All American nations, from the largest to the 
smallest, face the potential problem of internal 
subversion and disorder. With a view to pro- 
moting hemispheric solidarity, the Organization 
of American States was created. It recognized in 
its charter the increasing need for “intensive 
continental cooperation.” ° The American coun- 
tries have expressed their concern about the 
problem of foreign-inspired subversion and 
civil disorder by directing the Council of the 
O.A.S. to create a technical organ, the Special 
Consultative Committee on Security, to assist in 
the elimination of the problem. Recognizing that 
what success communism has enjoyed may, to 
a large degree, be attributed to the fact that its 
strategy, tactics, and actions flow from central- 
ized decisionmaking, the American states have 
organized themselves around the precept that 
such a threat may be more effectively combatted 
by a coordinated front, employing means as var- 


_ied as an exchange of information and joint 
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action. 

Communist-inspired subversion and civil dis- 
order were discussed most fully in the 1962 Ini- 
tial General Report of the 0.A.S. Special Con- 
sultative Committee on Security. In this report, 
the Committee stated that it had “wished to di- 
rect the revealing light of truth against the 
basic tactic of communist subversion,” namely, 
deceit.* Interestingly, the Committee added the 
following: 

It [the Committee] is convinced that communist sub- 

version is carried out by national communists, within 

their national frontiers. Therefore the right to combat 
this subversion lies in the hands of governments and 
patriotic citizens.” (Emphasis supplied.) 


In spite of its international implications, in- 
surgency is first and foremost an internal prob- 
lem which must be faced by the national deci- 
sionmakers. As the above-mentioned report 
concluded, many, if not most, of the civil disturb- 
ances in the Americas are indigenous in nature, 
free, for the most part, from outside influence 





5. Preamble to the Charter of the Organization of American States, 
supra note 1. 

6. O.A.S. Special Consultative Committee on Security, Initial Gen- 
eral Report—1962, O.A.S. Off. Rec. OEA/Ser.L/X/II.1, Rev. 2 
(English), at 52. 

7. Id. 


or control. This being the case, it is of interest to 
examine what measures a modern, democratic 
society may utilize to quell internal disorder. 
It goes without saying, of course, that civil dis- 
turbances in the Americas have varied in nature 
among themselves and have often been of a dif- 
ferent genre than anything ever experienced in 
the United States since they are frequently in- 
volved with guerrilla warfare. Nonetheless, even 
though the experiences of civil strife in the 
Americas have not been uniform, it is felt that 
the Constitution and laws of the United States 
are broad enough to cope with civil disturbances, 
generally, and may fruitfully be used as a basis 
for analysis of the powers that can be legiti- 
mately available to a democratic government for 
its self-preservation. 

Once internal conflict has commenced, the in- 
cumbent government conducts, in essence, war 
on two fronts—one to suppress the actual vio- 
lence, and the other, on a far wider and perhaps 
a more significant scale, to try to satisfy the 
aspirations of the people and to remove the con- 
ditions which caused the discontent underlying 
the conflict. Since the roots of an insurgency are 
generally found in the basic social structure, the 
measures designed to cope with them must be 
both broad and penetrating. These measures 
should include not only military (and/or police) 
action, but political, economic, social improve- 
ment, and educational programs as well, all of 
which would be directed toward suppressing the 
disturbance at hand and preventing similar 
problems in the future. Of course, the primary 
task is to restore and maintain internal security 
so that a meaningful program of social reform 
may eliminate the basic causes of the insurgency. 

Notwithstanding the fact that the chaotic 
conditions which normally accompany a modern- 
day insurgency require swift eradication, it is 
absolutely essential that, in their attempt to sup- 
press the disturbance, a nation’s leaders operate 
under a system of law sufficiently flexible to 
permit the institution of effective measures to 
protect the state and, at the same time, properly 
detailed to insure that no dictatorial usurpation 
of power is possible. The legal system, to be 
workable, must have a broad base and reflect a 
high regard for human dignity and fundamental 
liberties. It is, therefore, scarcely more than 
stating the obvious to contend that, in its effort 
to maintain the public order, the legal system 
must not erect unrealistic barriers to social, 
political, or even legal reform that might encour- 
age infraction of the law. It is submitted that the 
democratic legal process is sufficiently flexible 
to protect the state even in such a very great 


75 


emergency as a threatened or actual insurgency.® 
There is strength not weakness in a legally 
oriented, democratic society. 

The contention that a democratic legal proc- 
ess, based on a constitution, is intrinsically 
strong and flexible so as to protect.a country in 
time of domestic strife is well-founded in our 
law. Indeed, as Mr. Justice Davis said in Ex 
Parte Milligan: 


The Constitution of the United States is a law for 
rulers and people, equally in war and in peace, and 
covers with the shield of its protection all classes of 
men, at all times, and under all circumstances. No 
doctrine, involving more pernicious consequences, was 
ever invented by the wit of man than that any of its 
provisions can be suspended during any of the great 
exigencies of government. Such a doctrine leads 
directly to anarchy or despotism, but the theory on 
which it is based is false; for the government, within 
the Constitution, has all the powers granted to it which 
are necessary to preserve its existence... .° 
(Emphasis supplied.) 


Even President Franklin D. Roosevelt, one of 
the most effective users of Presidential power 
in our history, espoused a similar constitutional 
theory: 


Our Constitution is so simple and practical that it is 
possible to meet extraordinary needs by changes in 
emphasis and arrangement without loss of essential 
form. That is why our Constitutional system has 
proved itself the most superbly enduring political 
mechanism the modern world has produced. It has 
met every stress of vast expansion of territory, of 
foreign wars, of bitter internal strife, of world 
relations.” 


Using this constitutional view as a guideline, an 
examination of the means available to the United 
States Government to suppress an insurrection 
may be conducted within a rational and legal 
framework. 

Any analysis of the means available under 
United States law for the suppression of internal 
disorder must commence with the clarification of 
the concept embodied in the word “insurrec- 
tion.” This word is used largely in the generic 





8. Cf. the argument of the Federalist Papers that the Constitution 
is a flexible instrument equal to any emergency. See, especially, 
Nos. 23, 26, 28, 41, 71. 

9. 71 U.S. (4 Wall) 2, 120-21 (1866). See also, the words of Chief 
Justice Charles Evans Hughes in Home Building and Loan 
Association v. Blaisdell, 290 U.S, 398, 425 (1934): “Emergency 
does not create power. Emergency does not increase granted 
power or remove or diminish the restrictions imposed upon power 
granted or reserved. The Constitution was adopted in a period 
of grave emergency. Its grants of power to the Federal Govern- 
ment . . . were determined in the light of emergency and they 
are not altered by emergency.” 

First Inaugural Address, 2 The Public Papers and Addresses of 

Franklin D. Roosevelt 14-15 (1938). 
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sense and is, in large measure, devoid of precise 
legal content. It does embody the concept of civil 
disorder, but without importing any notion of 
the intensity which the struggle has reached. 
Since all forms of “insurrection” are not of the 
same intensity and, therefore, do not present 
threats of equal magnitude to the safety of the 
state, it follows that the measures taken in de- 
fense of the commonweal must be proportional 
to the particular threat posed. 

Internal strife may be broken down into as- 
cending levels of intensity—that is, into stages 
progressively presenting a greater threat to the 
existence of the incumbent government.'! Low- 
est on the scale is what is termed a rebellion. 
Presenting little or no threat to the national gov- 
ernment, rebellion is localized and sporadic in 
nature and often requires merely the employ- 
ment of the local police force for its suppres- 
sion.1? However, as we shall see, use of federal 
troops to quell a disturbance does not, in and of 
itself, indicate that the disorder has progressed 
beyond the stage of rebellion.** A state governor, 
for example, in order to suppress the rebels as 
quickly as possible, may lawfully request the aid 
of federal troops and the federal government 
may lawfully respond to such a request.'* Re- 
bellion, then, encompasses within its broad defi- 
nitional stroke every genre of civil disorder 
from mob violence to naked seizure of the reins 
of civil authority. However, it is always local in 
character and sporadic in frequency. 

When the rebellion spreads, has leaders, and 
takes the form of organized warfare, a state 
of insurgency is said to exist. During insur- 
gency the national government will of necessity 
deploy the federal troops since the local police 
force, at the stage where organized land warfare 
is practiced, can scarcely be expected to contain 
or suppress the rebels.’* Thus, insurgency is de- 
scriptive of a material, but not legal, state of 
war.” 

Finally, when there exists within the state 
an armed conflict of a general (as distinguished 
from a local) character, when the insurgents 
occupy and administer substantial portions of 
the national territory, and when they, through 





11. See Thomas & Thomas, The Organization of American States 340 
(1963). 

12. See Kotzsch, The Concept of War in Contemporary History and 
International Law 230 (1956). 

13. See text accompanying notes 24 to 29, infra. 

14, See text accompanying note 25, infra. 

15. Thomas & Thomas, Non-Intervention: The Law and Its Import in 
the Americas 216 (1956) ; Hershey, The Essentials of International 
Public Law and Organization 202 (1929). 

16. See Weisse, Droit International Appliqué aux Guerres Civiles 
1 (1898). 

17. Thomas & Thomas, loc. cit. supra note 11. 
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an organized army, conduct hostilities in accord- 
ance with the rules of war, then a state of bellig- 
erency exists.’* A state of belligerency is, in es- 
sence, declarative of a legal state of war between 
two quasi-international entities within the 
boundaries of a single nation.’® 

As the internal disorder progresses from re- 
bellion through insurgency to a state of bellig- 
erency, the threat to the existence of the state 
becomes concomitantly more severe, justifying 
more comprehensive measures of control by the 
incumbent government. The powers of the ex- 
ecutive branch of the United States Government 
to preserve internal order are derived most es- 
sentially from the Constitution. Of course, the 
ordinary penal codes and emergency legislation 
passed by Congress during a domestic crisis, 
both of which are vital tools in the suppression 
of internal strife, must also be consistent with 
the Constitution, and neither may contravene 
any of its provisions. Hence, it is to the Con- 
stitution itself, the penal codes, and emergency 
legislation, that a United States official must look 
for the legal authority for the means he intends 
to employ in the suppression of a disorder. It 
would be useful at this point to follow a hypo- 
thetical revolution through rebellion, insur- 
gency, and belligerency in order to determine 
what measures the United States Government 
lawfully may use during each stage. 

During rebellion, enforcement of the already 
existing penal codes by the domestic police 
force may be sufficient to restore order. In the 
course of his activities the rebel has, in most 
cases, violated one or more criminal laws, such 
as those punishing murder, arson, larceny, con- 
spiracy, etc. Therefore, if it appears that a more 
effective enforcement of existing criminal codes 
is all that is necessary to quell the particular 
disturbance, there is no need for the federal or 
state government to invoke special powers. 

However, when the local civil authority is 
unable to contain the rebellion, federal troops 
may be deployed to the disturbed area. When the 
rebellion has reached this stage, although not 
yet an insurgency, the Constitution and exist- 
ing statutes provide ample authority for the 
United States Government to employ force to 
quell the disturbance. 





18. Lauterpacht, Recognition in International Law 176 (1947); Mc- 
Nair, The Law Relating to the Civil War in Spain, 53 Law Q. Rev. 
471, 477-82 (1937); Beale, The Recognition of the Cuban Bellig- 
erency, 9 Harv. L. Rev. 406, 407 (1896). 

19. See If Oppenheim, Jnternational Law 659-60 (Lauterpacht 7th ed. 
1952); O’Rourke, Recognition of Belligerency and the Spanish 
War, 31 A.J.1.L. 398, 404 (1937). 


In such a crisis, the Congress has the power 
“to provide for calling forth the militia to exe- 
cute the laws of the Union, suppress insurrec- 
tions and repel invasions . . . [and] to make 
all laws which shall be necessary and proper for 
carrying into execution the foregoing pow- 
ers... .’ 7° The President, of course, is the 
“commander in chief of the army and navy of 
the United States, and of the militia of the sev- 
eral States, when called into the actual service 
of the United States ... .” *! Additionally, the 
President may recommend to Congress “such 
measures as he shall judge necessary and ex- 
pedient . . . [and] he shall take care that the 
laws be faithfully executed ... .” * There is, 
finally but hardly least importantly, a promise 
in the Constitution that “the United States shall 
guarantee to every State in this Union, a repub- 
lican form of government, and shall protect each 
of them against invasion; and on application of 
the legislature, or the executive (when the legis- 
lature cannot be convened) against domestic 
violence.” 28 

For example, when the rebellion can no longer 
be contained by the local civil authorities, the 
President, in his role as commander in chief 
and pursuant to Article IV, paragraph 4, of the 
Constitution, may call the state militia into fed- 
eral service to quell the disorder. The guarantee 
of Article IV, paragraph 4, has been codified into 
statute as early as 1792.** The statute presently 
in force reads as follows: 


Whenever there is an insurrection in any State against 
its government, the President may, upon the request 
of its legislature or of its governor if the legislature 
cannot be convened, call into Federal Service such 
of the militia of the other States, in the number re- 
quested by that State, and use such of the armed 
forces, as he considers necessary to suppress the in- 
surrection.” 


Moreover, pursuant to the same constitutional 
authority, the President may use the militia and 
Armed Forces to enforce the laws of the United 
States when they cannot be enforced “by the 
ordinary course of judicial proceedings.” 7° Con- 
sistent with his duty to see that the laws of the 
United States are faithfully executed, the Presi- 
dent may employ the militia or federal forces 
when civil disturbance within a state: 


20. U.S. Const., art. I, par. 8. 

. U.S. Const., art II, par. 2. 

22. U.S. Const., art. II, par. 3. 

23. U.S. Const., art. IV, par 4. 

. See Rossiter, Constitutional Dictatorship 215 (1948). 
25. 10 U.S.C. 331. 

26. 10 U.S.C. 332. 


328-236—69-———_3 
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. . . so hinders the execution of the laws of the State, 
and of the United States within the State, that any 
part or class of its people is deprived of a right, priv- 
ilege, immunity, or protection named in the Constitu- 
tion and secured by law, and the constituted author- 
ities of the State are unable, fail, or refuse to protect 
that right, privilege, or immunity, or to give that 


° 


protection... .” 


Not surprisingly, in line with the generally ac- 
cepted prescription in both domestic and inter- 
national law that force should be employed with 
economy and care,”* the President is required, 
whenever he has called up the militia or Armed 
Forces pursuant to the above statutes, to order 
immediately by proclamation “the insurgents to 
disperse and retire peacefully to their abodes 
within a limited time.” ? Hopefully, this order 
will reduce the possibility of widespread 
bloodshed. 

Our history is replete with examples of Presi- 
dential deployment of federal troops to restore 
the peace. Indeed, as one commentator has ob- 
served: “From the Whiskey Rebellion of 1794 
(in the course of which President Washington 
himself took the field) to the government’s 
seizure of several strike-bound industries in 
1946 this power has never been doubted... .” *” 
Furthermore, it is settled that the President 
alone has the discretion to decide what exigen- 
cies require such a deployment of federal force 
and that his decision is not open to judicial re- 
view. As Mr. Justice Story concluded in Martin 
v. Mott: “We are all of the opinion that the au- 
thority to decide whether the exigency has arisen 
belongs exclusively to the President, and that his 
decision is conclusive upon all other persons.” * 

Implicit in the above discussion is the assump- 
tion that, although federal troops were deployed 
to assist state and/or local government in sup- 
pressing a rebellion, civil authority was none- 
theless continuing to function. In such a case, 
a deployment of federal troops or militia in the 
service of the United States must be character- 
ized as military aid to the civil power, and must 
not be confused with the institution of martial 


27. 
28. 


10 U.S.C. 333. 

Only so much force may be used as is proportional to the threat 
posed. See, generally, McDougal & Feliciano, Law and Minimum 
World Public Order 241-44 (1961). 

10 U.S.C. 334. President Kennedy several times invoked secs. 
332-34. See Exec. Order No. 11118, 28 Fed. Reg. 9863 (1963); 
Exec Order No. 11111, 28 Fed Reg 5709 (1963); Exec Order No. 
11053, 27 Fed. Reg. 9693 (1962). 

Rossiter, op. cit. supra note 24, at 216. 

25 U.S. (12 Wheat.) 19, 33 (1827). See also Luther v. Borden, 
48 U.S. (7 Howard), 1, 42-45 (1849). 


29. 


30. 
31. 


DECEMBER 1968-JANUARY 1969 








law.” Thus, the military, rather than supersed- 
ing local civil authority, is in actuality maintain- 
ing or restoring it.** 

Martial law (or rule) applies to a situation 
where, the civil authority being ineffective and 
civil courts being unable to exercise their func- 
tion, the state or national government controls 
the civil population through its military instru- 
ment.*! It should be obvious that state govern- 
ments have had, and will continue to have, 
“much more frequent occasion for the exercise 
of martial law than the United States, the 
reason being that the preservation of domestic 
order in our country is primarily a State func- 
tion.” ** In essence, martial rule is the exercise 
by a government of its right of self-defense and, 
as in international law, its institution is gov- 
erned by necessity.** Therefore, the exercise of 
martial law must be carefully considered and 
continued only so long as the public emergency 
requires.*? When the emergency has passed, so 
must martial rule since its very existence was 
dependent on the lapsed exigency. 

Consistent with the thesis that our constitu- 
tional system contains all that is essential to its 
own preservation, the institution of martial law 
is a “legal possibility within the framework of 
the Constitution.” ** Learned commentators 
have concluded that the power of state and fed- 
eral government to exercise martial rule is de- 
rived from the Constitution as well as from the 
common law.*® 

However, since the institution and duration 
of martial rule is governed by necessity, its ex- 
ercise has throughout our history been open to 
judicial scrutiny. For example, one area of ju- 
dicial concern is the problem of who may sus- 





32. For a discussion of the distinction between military aid to the 
civil power and martial law, see, generally, The General Service 
Schools, Fort Leavenworth, Kansas, Military Aid to the Civil 
Power (1925); Wiener, A Practical Manual of Martial Law 8 
(1949) ; Fairman, The Law of Martial Rule 30-38 (2nd ed. 1943). 
As Colonel Fairman has written: “When so employed the troops 
are merely supporting the civil authority.” Op. cit. supra note 
32, at 30. 

See The General Service Schools, op. cit. supra note 32, at 231; 

Fairman, Martial Law and the Suppression of Insurrection, 23 

Ill. L. Rev. 766, 775 (1929). See the quotation from Ex Parte 

Milligan accompanying note 44, infra, for the proposition that 

martial law “can never exist where the courts are open, and in 

the proper and unobstructed exercise of their jurisdiction.” 

. The General Service Schools, op. cit. supra note 32, at 231-32. 

36. For an excellent discussion of the necessity required for the 
institution of martial rule, see Wiener, op. cit. supra note 32, 
at 16—36. 

. See Ex Parte Milligan, supra note 9, at 127: “‘As necessity creates 
the rule, so it limits its duration.” 
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(1939) ; Corwin, The President: Office and Powers 176—189 (1941) ; 
Corwin, Martial Law, Yesterday and Today, 47 Pol. Sci. Q. 95 
(1932). 
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pend the writ of habeas corpus (which requests 
a court to look into the lawfulness of a person’s 
arrest and detention). There is no doubt that 
Congress may suspend the writ of habeas 
corpus in the case of rebellion when the public 
safety demands it.*° The controversy, which is 
still not settled, is whether the President also 
possesses this power. Jurists *' and the famous 
case of Ex Parte Merryman * have concluded 
that Congress alone possesses the power. 

Moreover, the courts have been concerned 
with the trial of civilians by military commis- 
sions. In the equally well-known case of Ex 
Parte Milligan," the Supreme Court set aside a 
conviction by a military commission in Indiana 
of a civilian when, at the same time, the civil 
courts were functioning. The Court argued in 
the following manner: 


If, in foreign invasion or civil war, the courts are actu- 
ally closed, and it is impossible to administer criminal 
justice according to law, then, on the theatre of active 
military operations, where war really prevails, there 
is a necessity to furnish a substitute for the civil au- 
thority, thus overthrown, to preserve the safety of the 
army and society; and as no power is left but the 
military, it is allowed to govern by martial rule until 
the laws can have their free course. As necessity 
creates the rule, so it limits its duration; for, if this 
government is continued after the courts are rein- 
stated, it is a gross usurpation of power. Martial 
rule can never exist where the courts are open, and 
in the proper and unobstructed exercise of their juris- 
diction. It is also confined to the locality of actual 
war." 


‘However, even with the limitation on the use 
of martial rule as set forth in Milligan, the 
President still possesses broad powers with 
which to suppress a rebellion. So long as martial 
rule is instituted in the areas in which civil 
authority is not functioning, a strong execu- 
tive may exercise great power through his agent, 
the military commander. 


40. See U.S. Const., art. I, par. 9. 

41. Story, Commentaries on the Constitution, secs. 1338-42 (1833); 
III Willoughby, Constitutional Law of the United States 1611—15 
(1929) ; Pomeroy, An Introduction to the Constitutional Law of 
the United States 473—74 (7th ed. 1883); II Winthrop, Military 
Law 54—56 (1893); If Tucker, The Constitution of the United 
States 642—52 (1899). 

12. 17 F. Cas. 144 (No. 9487) (C.C.D. Md. 1861). While Ex Parte 

Merryman and the authorities cited in note 41, supra, appear to 

be dispositive of this issue, Presidential practice is not in con- 

formity with the constitutional theory espoused by Taney, Story, 

Willoughby, Pomeroy, and others. President Lincoln suspended 

the writ several times “without substantial interference from 

Court or Congress.” Rossiter, The Supreme Court and the Com- 

mander in Chief 19 (1951). See also, Randall, Constitutional Prob- 

lems Under Lincoln, chs. 6-8 (1926); Fisher, The Suspension of 

Habeas Corpus During the War of Rebellion, 3 Pol. Sci. Q. 454 

(1888). 

Supra note 9. 

Id. at 127. 
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It must nevertheless be remembered that, 
despite the exercise of these extensive Presiden- 
tial powers and despite the fact that the rebels 
may be deemed criminals and traitors and law- 
fully treated as such, the Constitution none- 
theless protects their basic rights as it does those 
of any other criminal.*° For example, their prop- 
erty cannot be confiscated without compensation 
and excessive and unproportional injury in- 
flicted upon them properly gives rise to a damage 
action.*® 

When insurgency exists and the conflict has 
assumed the nature of land warfare between 
armies, or perhaps between the federal army 
and the insurgent guerrilla force, the powers 
that lawfully may be exercised by the federal 
government are enlarged. Certainly, with the 
national government facing and fighting war in 
the material (but not in the legal) sense, the 
President and Congress may exercise all the 
powers permitted to them during a rebellion. 
But, since the necessity for action has increased 
due to the increased threat to its existence pre- 
sented by the insurgency, the government may 
obviously exercise powers of a more extensive 
nature. For example, Congress could enlarge 
the Army and Navy in order to successfully 
combat the insurgents; ** the President may 
more fully enjoy his role as commander in chief 
through his control of the federal forces waging 
war against the insurgents; ‘** he may initiate 
emergency legislation which he judges “neces- 
sary and expedient”; *° on the basis of Kore- 
matsu v. United States °° it appears that certain 
segments of the population may be evacuated 
from their homes on a showing of military neces- 
sity; curfew regulations could be imposed; ** 
and finally, factories may be seized during labor 
disputes which impede the war effort.*” 

When the conflict has evolved into a state of 
belligerency, the national government is, in 
effect, waging war (in the legal sense) against 
the dissident elements in its society.®* A state of 


. For a discussion of this point, see Wiener, op. cit. supra note 32, 
at 32-33; Fairman, op. cit. supra note 32, at 116-18. 

For authority as to confiscation, see Herlihy vy. Donohue, 52 Mont. 
601, 161 P. 164 (1916). For authority as to liability, see Bishop v. 
Vandercook, 228 Mich. 299, 200 N.W. 278 (1924) ; Franks v. Smith, 
142 Ky. 232, 134 S.W. 484 (1911). 

U.S. Const., art. I, par. 8. 

U.S. Const., art. II, par. 2. 

U.S. Const., art. II, par. 3. 

323 U.S. 214 (1944). 

Hirabayashi v. United States, 320 U.S. 81 (1943). 

For a discussion of President Roosevelt's seizure of approximately 
25 strike-bound plants, see Rossiter, op. cit. supra note 24, at 
278-80; White, The War Powers of the President, 1943 Wisc. 
L. Rev. 205, 215-18. 

3. See Wiener, op. cit. supra note 32, at 35; Fairman, op. cit. supra 
note 32, at 117. 
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belligerency, however, must be recognized by 
the incumbent government to become legally 
effective.‘ A declaration of belligerency carries 
with it far-reaching legal consequences. In a 
legal state of war, “all persons residing within 
enemy territory are enemies, and this is so 
regardless of their sentiments, personal loyalty, 
or nationality.” °° They are, in short, outside the 
protection of the Constitution.®* In a belliger- 
ency, therefore, the federal government may 
seize private property which may be of military 
value to the enemy,” try civilians by military 
courts,*> and employ all the force permitted 
by the laws of war to achieve victory over 
the enemy.®’ The President, as commander in 
chief, would, during a state of belligerency, ex- 
ercise his widest authority and greatest power 
in fulfilling his duty “to preserve, protect and 
defend the Constitution of the United States.” 

With such awesome powers available to the 
federal government during a state of bellig- 
erency, it becomes important to examine wherein 
the authority lies to declare it. It has been 
demonstrated above that the President’s con- 
clusion that an “insurrection” exists is not open 
to review.*! May he also, by his word alone, de- 
clare that an insurgency has become war in the 
legal sense? Under the Constitution, only the 
Congress has been given authority to declare 
war.” In determining whether President Lincoln 
had the authority to impose a blockade on the 
Confederacy (an act of war) without a declara- 
tion of war, the Supreme Court concluded in the 
Prize Cases: 


This greatest of civil wars was not gradually developed 
by popular commotion, tumultuous assemblies, or local 


. See I Hyde, International Law Chiefly as Interpreted and Applied 
by the United States 198-202 (1945). The incumbent government 
may recognize a state of belligerency by either a formal proclama- 
tion or by acts which indicate an intention to accord belligerent 
rights to the insurgents. 

5. Wiener, op. cit. supra note 32, at 31. 

56. Id. at 31-33; Fairman, op. cit. supra note 32, at 116-18. 

57. Under the laws of war, private property may not be summarily 

appropriated by an occupying belligerent power. However, ma- 

terials of war (munitions de guerre) may be seized, even if private 
property, so long as they are restored and compensation fixed 
when peace is made. See, Art. 53, Annex to Hague Convention No. 

IV, Respecting the Laws and Custom of War on Land (1907), 36 

Stat. 227; T.S. 539. See also, McNair & Watts, The Legal Effects 

of War 394-95 (1966); Birkhimer, Military Government and 

Martial Law 175-267 (1904). 

See Wiener, op. cit. supra note 32, at 103-42; Fairman, op. cit. 

supra note 32, at 157-203. 

. Wiener, op. cit. supra note 32, at 34-35. See also, Army Field 

Manual FM 27-10, The Law of Land Warfare (1956); see, gen- 

erally, Greenspan, The Modern Law of Land Warfare (1959). 

U.S. Const., art. II, par. 1. 

See text accompanying note 31, supra. 

U.S. Const., art. I, par. 8. 
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unorganized insurrections. However long may have 
been its previous conception, it nevertheless sprung 
forth suddenly from the parent brain, a Minerva in 
the full panoply of war. The President was bound to 
meet it in the shape it presented itself, without waiting 
for Congress to baptize it with a name; and no name 
given to it by him or them could change the fact. 
* * * * * 
Whether the President in fulfilling his duties as Com- 
mander-in-Chief, in suppressing an insurrection, has 
met with such armed hostile resistance, and a civil 
war of such alarming proportions as will compel him 
to accord to them the character of belligerents, is a 
question to be decided by him, and this Court must be 
governed by the decisions and acts of the political 
department of the Government to which this power 
was entrusted.® 


Thus, while the opinion does not explicitly state 
that the President, as well as Congress, has the 
right to declare a state of belligerency, it ac- 
complishes the same effect by allowing the Presi- 
dent to wage defensive war without waiting for 
congressional approval. The importance of the 
decision in terms of the development of Presi- 
dential power is well-recognized. “For future 
occasions when Presidents would be forced to 


63. 67 U.S. (2 Black) 635, 668-69, 670 (1863). 


fight without prior congressional authoriza- 
tion,” one observer of American politics has 
written, “the case was as important as a case 
can be in shaping the contours of presidential 
power, especially since there have been no fur- 
ther decisions on this tremendous constitutional 
and practical problem.” 

The foregoing modest analysis of United 
States history and constitutional theory demon- 
strates that a democratic legal system can sur- 
vive internal threats to its existence without 
sacrificing its fundamental precepts to the open- 
ended “doctrine of necessity.” “ A democratic 
government constructed on the theory of the 
separation of powers and dedicated to the pres- 
ervation of fundamental liberties has the requi- 
site intrinsic strength and flexibility. Civil 
strife, though destructive of domestic tranquil- 
lity and human life, need not spell the doom of 
a democratic legal system and may, within such 
system, be effectively handled with the maxi- 
mum preservation of constitutional rights. 


64. Rossiter, op. cit. supra note 42, at 75. 

65. There is a great distinction between the legal standard of neces- 
sity justifying the use of force in self-defense and the “doctrine 
of necessity.” The latter has been rejected as open-ended and 
without precise legal content in both criminal and international 
law. See, e.g., Regina v. Dudley & Stevens, 14 Q.B.D. 273 (1884) ; 
McDougal & Feliciano, op. cit. supra note 28, at 209-16; Hull & 
Novogrod, Law and Vietnam 114 (1968). 





COMP. GEN. DECISIONS 


DUAL COMPENSATION EXCEPTIONS—Disabilities resulting from 
armed conflict or caused by an instrumentality of war. 


@ Section 201(a) of the Dual Compensation Act of 1964, 
approved August 19, 1964 (5 U.S.C. 5532(b)), provides 
that a retired Regular officer may accept Federal civil- 
ian employment but that during such employment his 
retired pay will be reduced as therein provided. Section 
201(b) of the 1964 act (5 U.S.C. 5532(c)), provides 
that such reduction in retired pay does not apply to a 
retired officer— 

“, . . whose retirement was based on disability (1) 
resulting from injury or disease received in line of 
duty as a direct result of armed conflict or (2) caused 
by an instrumentality of war and incurred in line of 
duty during a period of war. .. .” 

Such period of war is defined in 38 U.S.C. 101 as 
including the “Vietnam era,” beginning 5 August 1964, 
and ending on such date as shall hereafter be determined 
by Presidential proclamation or concurrent resolution of 
the Congress. 

In the Department of the Navy, determinations con- 
cerning the origin of officers’ disability retirements, for 
purposes of the Dual Compensation Act and related stat- 
utes, are made by the Judge Advocate General, on the 
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basis of an application of established legal principles to 
information obtained from service records, comments 
and medical opinion furnished by the Chief, Bureau of 
Medicine and Surgery, and any other pertinent in- 
formation available. The Comptroller General, who is 
the final administrative authority on matters affecting 
retired pay, has indicated that great weight should be 
accorded the Departmental administrative determina- 
tions in this area. 

The Secretary of the Army recently sought the ad- 
vice of the Comptroller General concerning the correct 
application of the law in cases involving a retirement 
disability incurred in Vietnam in the unorthodox com- 
bat operations there, in particular, with respect to the 
application of the statutory provision “disease received 
in line of duty as a direct result of armed conflict.” 
The Army submitted the following questions for decision 
by the Comptroller General: 

“Because of the foregoing difficulties, and because of 
the lack of legislative history clearly indicating the 
intent of Congress, would it be permissible for Army 
adjudicative agencies to determine that any unfitting 
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IN COASTAL WATERS 


Rapidly advancing technology has, in recené years, stimulated an 
ever-expanding interest in the potential of the oceans for greater mili- 
tary and economic use. The legal regimes which are to govern the 
realization of this potential have become the subject of lively discus- 
ston. The law of the sea has become as restless as the sea itself. In this 
article, Commander Harlow analyzes current trends in the application 
of legal principles to the accommodation of the competing uses of the 


sea, actual and anticipated. 


ODAY WE FIND ourselves in a revolu- 

tionary period in which the strategic, polit- 
ical, and economic significance of the world’s 
oceans is rapidly changing. In the recent past, 
a nation’s sea power was measured by the size 
and capability of its naval forces. At the pres- 
ent time, however, sea power in its totality also 
involves the capability to extract, on a competi- 
tive basis, the great wealth of food and mineral 
resources from the oceanic environment. Rec- 
ognition of this fact has resulted in a greater 
activity and state interest in the law of the sea 
within the past 35 years than throughout the 
preceding 200 years, particularly with regard 
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to claims by coastal states and counterclaims 
by maritime states involving jurisdiction over 
the right to use coastal waters. 

This increased worldwide interest can be at- 
tributed to a great variety of economic and 
political ambitions as well as a concern for na- 
tional security. Greater knowledge of the sea, 
the discovery and the development of the means 
of exploitation of its material resources (includ- 
ing minerals and plant life as well as fisheries) , 
increased means and greater reliance on com- 
munications by sea, and demonstrated effective- 
ness of naval power (particularly including the 
relatively recent development of deep-ranging 
submarines), all have contributed to a more gen- 
eral awareness, within the community of 
nations, of the importance of the sea. 

There is no nation that should appreciate 
more fully the importance of the sea than the 
United States. Some 95 percent of all tonnage 
transported to or from the United States is 
moved by ocean transportation. During World 
War II, 99 percent of all supplies for our forces 
abroad was carried by sea. Today many stra- 
tegic raw materials vital to our defense effort 
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must be imported by sea. Our fishing fleet has 
for many decades made an important contribu- 
tion to our economic strength. 

It must be recognized that the United States 
is presently faced with several serious challenges 
to its status as a leading maritime nation. On 
the one hand, our fishing industry is challenged 
by increasing competition from far-reaching 
and efficient foreign fishing fleets. On the other 
hand, the U.S. Navy is challenged by the difficult 
task of maintaining and, if possible, increasing 
its strategic and technological preeminence. 
Both interests are challenged by the erosion of 
the principle of freedom of the seas caused by 
the proliferation of national claims over signifi- 
cant areas of the high seas. A meaningful ap- 
proach to the latter problem is complicated by 
the fact that our fishing industry as well as our 
military interests have a schizophrenic quality 
about them. While those concerned about fishing 
and military activities conducted near the shores 
of the United States tend to view these broad- 
ened claims with interest, those interested in 
conducting such activities near foreign shores 
tend to view such claims with alarm. 

For purposes of analysis, and in order to em- 
phasize distinctions that are significant from 
the standpoint of military usage, oceanic re- 
gimes recognized by generally accepted prin- 
ciples of international law have been divided into 
the following categories: internal waters, in- 
ternal waters created by straight baselines, ter- 
ritorial seas, contiguous zones, fishing zones, the 
continental shelf, and the high seas. 


INTERNAL WATERS 


The regime of internal waters includes all 
waters landward of the “‘baseline” from which 
the territorial sea is measured. This baseline 
generally must follow the sinuosities of the coast 
at the low water mark, in which case it is called 
a “‘normal baseline.” An exception is recognized, 
however, where there are bays and rivers that 
flow directly into the sea. In such cases, a “clos- 
ing line” may be drawn from headland to head- 
land, thereby creating internal waters on the 
landward side of such line. It should be noted 
that, except in the case of historic bays, the 
closing line for bays may not exceed 24 miles in 
length. 

From a legal standpoint, there is no distinc- 
tion between internal waters generally and the 
land area within a state, as both are under the 
complete sovereignty of the state. International 
law does not recognize the right of innocent 
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passage in internal waters. Accordingly, there 
is no right for either a merchantman or warship 
to enter the internal waters of another state 
without prior authorization, express or implied, 
unless entry is rendered necessary by “force 
majeure” or “distress”. 

Force majeure and distress refer to an ir- 
resistible force or condition such as fire, dis- 
ablement or storm affecting a ship at sea which 
places it out of control or puts it in grave danger 
of loss. Presence in internal waters such as a 
port area, or sheltered waters of the territorial 
sea under force majeure or distress may con- 
tinue so long as the conditions which brought it 
about are in existence. Entry for purposes of 
ordinary repairs and entry of vessels accom- 
panying the stricken vessel are not included 
within this exception. The exception for emer- 
gency situations is based on an overriding com- 
munity interest in the protection of human life 
from the natural dangers of the sea. It is even 
refiected in the rule that in time of war a neutral 
state does not violate its neutrality by permitting 
a belligerent warship to make such repairs in 
its territory as are absolutely necessary to 
render the vessel seaworthy. 

Ships, including warships, while in the in- 
ternal waters of a foreign state, are bound to 
comply with navigational, safety and port regu- 
lations. Because warships and government ves- 
sels used in noncommercial service retain their 
status of sovereign immunity, the remedies 
available to the coastal state for violation of local 
regulations are limited to requiring the de- 
parture of such ships from internal and terri- 
torial waters and the institution of appropriate 
action, including damage claims against the for- 
eign state, through diplomatic channels or other 
international procedures. 


INTERNAL WATERS CREATED BY STRAIGHT 
BASELINES 


In a landmark decision, the International 
Court of Justice in the Fisheries Case (United 
Kingdom v. Norway, 1951) held that in certain 
exceptional circumstances a coastal state could 
establish a system of straight baselines, thereby 
enclosing additional sea areas as_ internal 
waters. A close reading of this decision discloses 
that the Court sanctioned the use of a system of 
straight baselines only where certain unusual 
geographical conditions exist. This concept was 
codified in the 1958 Geneva Convention on the 
Territorial Sea and Contiguous Zone, as follows: 


Article 4 


1. In localities where the coastline is deeply indented 
and cut into, or if there is a fringe of islands along 
the coast in its immediate vicinity, the method of 
straight baselines joining appropriate points may be 
employed in drawing the baseline from which the 
breadth of the territorial sea is measured. 


It is obvious that encroachments on significant 
high seas areas are possible by abuse of this 
concept. As a practical matter, it makes little 
difference from the standpoint of freedom of 
navigation on the high seas whether a state 
claims a broadened territorial sea or maintains a 
narrow territorial sea but measures it from a 
straight baseline that departs appreciably from 
the coast. 

As of the present time, 12 states have adopted 
a system of straight baselines along all or parts 
of their coast. The most extravagant of these is 
the Indonesian archipelago claim. This claim is 
measured from the outermost side of the 
Indonesian archipelago. It forms an oblong 
circle more than 7,000 miles in circumference 
enclosing huge areas of the high seas as well as 
important access routes between the Pacific 
and Indian Oceans. 

In an attempt to mitigate the potential im- 
pact of straight baseline claims on navigational 
interests, the Convention on the Territorial Sea 
and Contiguous Zone provides in Article 5: 


Where the establishment of a straight baseline... 
has the effect of enclosing as internal waters areas 
which previously had been considered as part of the 
territorial sea or of the high seas, a right of innocent 
passage ... shall exist in those waters. 


Although little authority can be found for this 
precise assertion, it would appear that internal 
waters created by the use of a system of straight 
baselines have a legal character identical to that 
of territorial seas. The distinction between 
internal waters and territorial seas in a practi- 
cal sense concerns only the limitation on a 
coastal state’s sovereignty inherent in the right 
of innocent passage through the territorial sea. 
A right of innocent passage can be denied in 
internal waters created by a system of straight 
baselines only in those areas which would be 
regarded as internal waters even without the use 
of straight baselines. Consequently, the drawing 
of straight baselines in effect only enlarges the 
area subject to legal rules applicable to the ter- 
ritorial sea. As will be discussed more fully in 
the section on territorial seas, however, the 
qualified nature of the right of innocent passage 
makes it a poor substitute for lost freedom of the 


high seas. This is one of the reasons that the 
United States has been reluctant to establish any 
straight baselines, even though certain of our 
coastal areas may qualify. The traditional inter- 
est of the Navy in the broadest possible freedom 
of the seas would logically indicate agreement 
with the conservative attitude expressed by Mr. 
Raymond Yingling, Assistant Legal Advisor of 
the Department of State, while testifying before 
the Subcommittee on Fisheries and Wildlife 
Conservation of the House Merchant Marine and 
Fisheries Committee in 1966. He stated, inter 
alia: 
It is the Department’s view that the geographic 
situation on the coasts of a few of the States of the 
United States is such that it would warrant the use 
of straight baselines under the Convention. However, 
the Department does not recommend that the United 
States avail itself of this right, which is permissive. 
Throughout its history, the United States has been a 
proponent of the freedom of the seas, and its interests 
as a naval and maritime power indicate that this 
freedom should have the greatest possible extent. 
The use of straight baselines by the United States 
would encourage other countries to do likewise, thus 
reducing to coastal jurisdiction large areas now 
regarded as high seas. Efforts to persuade other 
countries not to use straight baselines would also be 
adversely affected. 
If at some future time the interests of the United 
States should seem to indicate the use of straight 
baselines, this matter could then be reconsidered. 
As I have said, Mr. Chairman, that is a permissive 
right not a mandatory one, and could be exercised 
at any time that the United States feels that it is in 
its interest to do so. 


The relatively recent growth of interest in 
means of expanding internal waters is a part of 
the overall trend toward expanding coastal 
claims on the high seas. Certain straight base- 
line and historic bay claims creating “internal 
waters” on their face defy any possibility of 
regarding such waters as “internal” to the 
claiming state. Furthermore, it is not clear why 
such fishing activities of a coastal state as would 
justify either a historic bay or a straight base- 
line claim should automatically have the effect of 
changing the total juridical status of the area 
and of abrogating all the freedoms of the seas, in- 
cluding freedom of navigation and overflight. 
In recognizing a right of innocent passage 
through internal waters created by a system of 
straight baselines which were previously terri- 
torial waters or high seas, the 1958 Territorial 
Sea Convention implicitly recognizes that mod- 
ern extended internal waters claims have 
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virtually nothing in common with a legal regime 
which was designed for rivers, harbors, road- 
steads, and the small v-shaped pinch of water 
near narrow bay entrances which is made inter- 
nal by the closing line. 


TERRITORIAL SEAS 


The territorial sea is a belt of water extending 
seaward of a baseline along a state’s coast. As 
mentioned previously, the baseline in most in- 
stances follows the sinuosities of the coast, the 
exception being in instances where the coast is 
deeply indented or cut into, or where there is a 
fringe of islands lying immediately off shore, in 
which case a state may adopt a system of 
“straight baselines” to enclose such areas. A 
state may exercise its national sovereignty in 
its territorial sea. Sovereignty also extends to 
the airspace over the territorial sea as well as to 
its seabed and subsoil. 

From the standpoint of military interest and 
concern, there are two primary legal problems 
related to the regime of the territorial sea: first, 
its proper breadth, and secondly, the nature and 
reliability of the right of innocent passage. 

1. BREADTH OF THE TERRITORIAL SEA 

The United States initially supported the 
three-mile limit in 1793 when Secretary of State 
Jefferson informed the British and French min- 
isters that the United States had adopted a 
three-mile zone. Since then the United States has 
never claimed a greater distance as the breadth 
of the territorial sea. 

It has been the traditional position of the 
United States, moreover, that the three-mile 
limit is not only domestic law but that three miles 
has been the maximum breadth of the territorial 
sea cognizable under international law and that 
any greater extent is a violation of the long- 
established doctrine of the freedom of the seas. 

In 1922, the Supreme Court in Cunard v. Mel- 
lon noted that: 


. it is now settled in the United States and recog- 
nized elsewhere that the territory subject to its juris- 
diction includes . . . a marginal belt of the sea ex- 
tending from the coastline outward... three... 
miles. (262 U.S. 100, 122 (1922).) 


The United States has continued to support 
the doctrine of the freedom of the seas by vigor- 
ously opposing the claims of other governments 
to extend their territorial seas beyond three 
miles. Secretary Dulles clearly and unequivo- 
cally set forth in a letter of June 15, 1956 to the 
Attorney General the policy of the United States 
Government regarding the territorial sea limit. 
He stated: 
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- . . Freedom of the seas continues to be essential to 
the national interests of the United States, particu- 
larly in matters of commerce, fishing and defense. 
Free sea lanes and air routes over the seas are es- 
sential to the maintenance of the pre-eminence of 
the United States in commercial shipping and air 
transport. Free seas are essential to the prosperity of 
its fishing industry. And it is its traditional concept 
of defense that the greater the freedom and the range 
of its warships and aircraft, the more effectively its 
security interests are protected. Compromise of the 
position of the United States on the three-mile limit 
would necessarily compromise, if not force abandon- 
ment of, its opposition to claims and in turn impair 
the protection of national interest which the policy of 
freedom of the seas is designed to achieve. It is no 
exaggeration to say that, in view of the serious attacks 
which are now being made upon the freedom of the 
seas in various parts of the world, the maintenance of 
the traditional three-mile policy is more than ever a 
matter of vital interest to the United States. 


At the 1958 Geneva Conference on the Law of 
the Sea, the United States initially supported 
the traditional three-mile limit. When it became 
evident that agreement would not be reached on 
this limit, the United States, in the interest of 
achieving worldwide agreement, offered a com- 
promise proposal which included a six-mile 
breadth of the territorial sea. This proposal 
failed by only a few conference votes to obtain 
the necessary two-thirds majority for confer- 
ence agreement. 

The position of the United States upon failure 
of this compromise proposal was set out in the 
closing statement of Mr. Arthur Dean, head of 
the American Delegation at the Conference, on 
April 28, 1958. He said in part: 


Our offer to agree on a six mile breadth of territorial 
sea, provided agreement could be reached on such a 
breadth under certain conditions, was simply an offer 
and nothing more. Its nonacceptance leaves the pre- 
existing situation intact. 


We have made it clear from the beginning that in our 
view, the three mile rule is and will continue to be 
established international law, to which we adhere. 
It is the only breadth of the territorial sea on which 
there has ever been anything like a common agree- 
ment. Unilateral acts of states claiming greater ter- 
ritorial seas are not only not sanctioned by any prin- 
ciple of international law, but are indeed, in conflict 
with the universally accepted principle of freedom of 
the seas. 


Furthermore, we have made it clear that in our view, 
there is no obligation on the part of states adhering to 
the three mile rule, te recognize claims on the part of 
other states to a greater breadth of the territorial sea. 
And on that, we stand. 


Again, in 1960, at a conference on the law of 





the sea called primarily for the purpose of es- 
tablishing a codified limit of the breadth of the 
territorial sea, nations failed to reach agree- 
ment—by a margin of one vote—on a six-mile 
territorial sea. After the conference, Ambassa- 
dor Dean reiterated the U. S. position on the 
territorial sea expressed at the close of the 1958 
conference, as quoted above. 

The position of the United States on this ques- 
tion continues to be as expressed by Ambassador 
Dean in 1958. Meanwhile, however, the relent- 
less proliferation of territorial sea claims in 
excess of three miles has continued. At the pres- 
ent time, approximately 70 states have as- 
serted claims in excess of three miles, while the 
number claiming three miles stands at 36, as 
indicated by the list below. 

It should nevertheless be noted that customary 
international law is not arrived at by a simple 


headcount of nations. International law is and 
must continue to be a means of resolving con- 
flicting interests. While great maritime states 
are quick to recognize an overriding interest in 
freedom of the seas, other states—particularly 
newly independent states—may regard their in- 
terests more narrowly. There is only one great 
maritime power today, the Soviet Union, that 
claims and recognizes a 12-mile territorial sea, 
and this is a vestige of centuries of having re- 
garded herself as an insular land power. The 
number of maritime states—the primary users 
of the world’s oceans—is small. They can be out- 
voted on any headcount. Nevertheless, any at- 
tempt to revise the law of the sea without their 
acquiescence and in a manner which adversely 
affects their vital interests must inevitably fail. 
Furthermore, those who announce as positive 
rules of the international law of the sea certain 





3 MILES (36 States) 


1. Australia 19. Kenya 
2. Barbados 20. Korea (South) 
3. Belgium 21. Malaysia 
4. Canada 22. Malta 
5. China (Taiwan) 23. Mauritius 
6. Congo (Kinshasa) 24. Morocco 
7. Costa Rica 25. Muscat & Oman 
8. Cuba 26. Naura 
9. Denmark 27. Netherlands 
10. France 28. New Zealand 
11. The Gambia 29. Nicaragua 
12. Germany (East) 30. Philippines + 
13. Germany (West) 31. Poland 
14. Guyana 32. Singapore 
15. Ireland 33. Trinidad & Tobago 
16. Jamaica 34. United Kingdom 
17. Japan 35. United States 
18. Jordan 36. Viet Nam (South) 
4 MILES (4 States) 
1. Finland 3. Norway 
2. Iceland 4. Sweden 
5 MILES (1 State) 
1. Cambodia 
6 MILES (15 States) 
1. Brazil 9. Portugal 
2. Ceylon 10. Senegal 
3. Dominican Republic 11. Spain 
4. Greece 12. Tunisia 
5. Haiti 13. Turkey 
6. Israel 14. South Africa 
7. Italy 15. Uruguay 
8. Ivory Coast 
9 MILES (1 State) 
1. Mexico 
10 MILES (2 States) 
1. Albania 2. Yugoslavia 


TERRITORIAL SEA CLAIMS 





# Claims archipelago theory 





12 MILES (39 States) 


1. Algeria 21. Libya 
2. Bulgaria 22. Malagasy 
3. Burma 23. Mauritania 
4. China (Communist) 24. Nigeria 
5. Colombia 25. Pakistan 
6. Cyprus 26. Rumania 
7. Dahomey 27. Saudi Arabia 
8. Ethiopia 28. Sierra Leone 
9. Gabon 29. Somali 
10. Ghana 30. Sudan 
11. Guatemala 31. Syria 
12. Honduras 32. Tanzania 
13. India 33. Thailand 
14, Indonesia # 34. Togo 
15. Iran 35. UAR 
16. Iraq 36. USSR 
17. Korea (North) 37. Venezuela 
18. Kuwait 38. Viet Nam (North) 
19. Lebanon 39. Yemen 
20. Liberia 
18 MILES (1 State) 
1. Cameroon 
50 KILOMETERS (1 State) 
1. Chile 
130 MILES (1 State) 
1. Guinea 
200 MILES (4 States) * 
1. Ecuador 3. Panama 
2. El Salvador 4. Peru 


UNSPECIFIED OR UNKNOWN 


. Congo (Brazzaville) 
- Maldive Islands 


-_ 


3. Monaco 
4. Yemen (South) 


nw 





*Argentina: By law of 29 Dec 1966, sovereignty was claimed over a 
200-mile zone but freedom of navigation of vessels and aircraft was 
not curtailed. It is not clear whether or not this is a territorial sea 
claim in extension of the previously claimed three-mile limit. 
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principles which are known to be completely un- 
acceptable and even dangerous to the great 
maritime powers do a great disservice to the 
rule of law. The success of international law 
must be based on respect for the accommodation 
of interests it represents. A rule which cannot, as 
a practical matter, be respected is inherently 
detrimental to the interest of the community of 
nations. 


2. THE RIGHT OF INNOCENT PASSAGE 


The second aspect of the territorial sea prob- 
lem of particular interest to the Navy involves 
the nature of the rights conferred under the 
concept of innocent passage. 

It is the author’s view, although the customary 
international law on the subject is far from 
clear, that warships possess the right of innocent 
passage through foreign territorial waters gen- 
erally, as well as internal waters created by the 
use of straight baselines. It is true that at the 
Hague Conference in 1930 the United States 
took the position that if such passage is permit- 
ted warships, it is by comity or tolerance and not 
by right. The United States maintained, how- 
ever, that states should ordinarily permit inno- 
cent passage of foreign warships. At its Vienna 
Conference in 1926 the International Law As- 
sociation supported a provision which recog- 
nized the right of innocent passage for warships. 
The provision stated: 


... the ships of all countries, public as well as private, 
have the right to pass freely through territorial 
waters, but are subject to the regulations enacted by 
the State through whose territorial waters they pass 
provided that such regulations do not infringe any of 
the provisions contained in this Convention. 


Colombos, a leading authority on law of the 
sea, concludes that: 

As regards men of war, the question is controversial 
whether they enjoy the same right of innocent passage. 
The better view appears to be that such user should not 
be denied in time of peace when the territorial waters 
are so placed that passage through them is necessary 
for international traffic. 


Although doubt may be expressed as to 
whether the right of innocent passage extends 
to warships in territorial seas generally, such a 
right clearly exists for such vessels when they 
are navigating through territorial seas that com- 
prise international straits. The custom and prac- 
tice of nations for many centuries have been to 
allow such passage in time of peace. In the Corfu 
Channel Case (1949), the International Court 
of Justice unequivocally applied this principle 
to the passage of warships. The Court stated: 
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It is, in the opinion of the Court, generally recognized 
and in accordance with international custom that 
States in time of peace have a right to send their 
warships through straits used for international nav- 
igation between two parts of the high seas without 
the previous authorization of a coastal State, pro- 
vided that the passage is innocent. Unless otherwise 
prescribed in an international convention, there is no 
right for a coastal State to prohibit such passage 
through straits in time of peace. (Emphasis added.) 


As to what comprises an international strait the 
Court concluded: 


But in the opinion of the Court the decisive criterion 
[of an international strait] is its geographical situa- 
tion as connecting two parts of the high seas and the 
fact of its being used for international navigation. 
Nor can it be decisive that this Strait [Corfu Chan- 
nel] is not a necessary route between two parts of 
the high seas, but only an alternative passage between 
the Aegean and the Adriatic Seas. It has neverthe- 
less been a useful route for international maritime 
traffic. (Emphasis added.) 


The only specific reference to straits to be 
found in the 1958 Geneva Convention on the 
Territorial Sea and Contiguous Zone isin Article 
16(4), which provides: 

There shall be no suspension of the innocent passage 

of foreign ships through straits which are used for 

international navigation between one part of the high 


seas and another part of the high seas or the terri- 
torial sea of a foreign State. 


The only significant difference between the 
above description of a strait and that formulated 
by the Court in the Corfu Channel Case is that 
the Convention recognizes an international 
strait as including one that connects the high 
seas with the territorial waters of a foreign 
state. This broadened definition significantly 
strengthened the legal argument of Israel in its 
objection to the blockade imposed by the United 
Arab Republic in the Gulf of Aqaba in the sum- 
mer of 1967. 

There is good reason to believe that the “no 
suspension” rule of Article 16, paragraph 4 must 
be read broadly. It is of course to be read in the 
light of the decision of the International Court 
of Justice in the Corfu Channel Case, which 
confirmed that a warship’s right of innocent 
passage through international straits is not sub- 
ject to prior authorization by the coastal state. 
The commentary of the International Law Com- 
mission on Article 24 of its final draft articles 
for the 1958 Geneva Conference also sheds some 
light on the proper interpretation of Article 
16(4). Although draft article 24, which the 
Conference did not accept, would have given the 
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coastal state the right to require prior notifica- 
tion or authorization for the innocent passage of 
warships, the International Law Commission 
stated that, by virtue of Article 16, neither noti- 
fication nor authorization could be required 
under draft article 24 in international straits. 

Although the objective criteria are relatively 
clear as to what constitutes “passage,” what 
states view as the meaning and content of the 
term “innocent” is difficult to ascertain with any 
degree of precision. The first attempt to define 
this term was made at the 1930 Hague Confer- 
ence when the British delegate suggested that 
“a passage is not innocent if the ship makes 
use of the territorial waters of the coastal State 
for any purpose prejudicial to the safety, good 
order or revenues of the coastal State.” Com- 
ments of other governments at the Conference 
showed general agreement on two points: in- 
nocence was to be determined in reference to the 
interests of the coastal state, and the paramount 
interest to be considered was “security” or 
“safety” or “national defense.” 

Some indication of the status of international 
law on this question can be discerned from the 
holding of the Corfu Channel Case. One of Al- 
bania’s contentions was that the passage of 
British warships without its prior consent con- 
stituted a violation of its sovereignty because 
the passage of the vessels was not innocent. 
Albania argued that the passage was not merely 
for the purpose of transit but was, in effect, a 
political mission. Great Britain admitted that 
the warships in question were sent through 
Corfu Channel not only to carry out a passage 
for purposes of navigation, but also to test Al- 
bania’s attitude. The Court held, nonetheless, 
that the passage was “innocent” as the mission 
was designed to affirm a right which had been 
unjustly denied. 

Article 14 of the 1958 Geneva Convention on 
the Territorial Sea and the Contiguous Zone con- 
tains a rather comprehensive codification of the 
concept of innocent passage. Since Article 14 
applies by its own terms to “all ships” it may be 
argued that the Convention implicitly recognizes 
that this right extends to warships in territorial 
seas generally. This section provides: 


Sub-section A. Rules Applicable to all Ships 
Article 14 


1. Subject to the provisions of these articles, ships 
of all States, whether coastal or not, shall enjoy the 
right of innocent passage through the territorial 
sea. 


2. Passage means navigation through the territorial 
sea for the purpose either of traversing that sea 
without entering internal waters, or of proceeding to 
internal waters, or of making for the high seas from 
internal waters. 

3. Passage includes stopping and anchoring, but 
only in so far as the same are incidental to ordinary 
navigation or are rendered necessary by force majeure 
or by distress. 

4, Passage is innocent so long as it is not prejudicial 
to the peace, good order or security of the coastal 
State. Such passage shall take place in conformity 
with these articles and with other rules of interna- 
tional law. 

5. Passage of foreign fishing vessels shall not be 
considered innocent if they do not observe such laws 
and regulations as the coastal State may make and 
publish in order to prevent these vessels from fishing 
in the territorial sea. 

6. Submarines are required to navigate on the sur- 
face and to show their flag. 


Unfortunately, the formulation codified by 
the 1958 Geneva Convention, quoted above, that 
passage is innocent so long as it is not prejudi- 
cial, is less than completely clear. The language 
does not indicate whether innocence is to be de- 
termined only by the acts and uses of the ship’s 
personnel and cargo during passage through the 
territorial sea or whether the determination also 
hinges on the probable acts and uses of such peo- 
ple and goods after the ship reaches its destina- 
tion. 

It would seem the better view is that innocence 
should be determined solely by the nature of the 
threat resulting from the actual presence of the 
vessel or its crew or cargo in the territorial 
waters. If considerations of flag, destination, 
cargo or political purposes are recognized as 
relevant factors, the right of innocent passage 
would, for all practical purposes, be illusory. It 
is essential to bear in mind that the requirement 
of innocence is not the sole legal protection of the 
security of the coastal state. Whether its ac- 
tivities are “innocent” or not, a foreign ship has 
no right to be in the territorial sea of a coastal 
state unless it is in “passage.’”’ Under most cir- 
cumstances this would at least require the ship 
to keep moving at a reasonable speed toward a 
destination outside the territory of the coastal 
state or, with coastal state consent, toward a 
port or anchorage within the territory of the 
coastal state. Furthermore, the right of innocent 
passage is part of that set of legal rights and 
obligations binding upon states which are at 
peace (although not necessarily on good terms) 
with each other. Any action which the coastal 
state could lawfully take against a foreign ship 
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on the high seas in the exercise of its inherent 
right of self-defense or in time of war, it could 
also lawfully take in its territorial sea under 
such circumstances, even if the vessel concerned 
satisfied the criteria for innocent passage. Much 
of the confusion regarding innocent passage 
could be avoided if it would be remembered that 
there is no rule of customary international law 
which would require that vessels of enemy bellig- 
erent states or vessels carrying contraband to 
such states be permitted to pass freely through 
the territorial sea of a coastal state which is at 
war. 

One may ask: How do broadened territorial 
sea claims adversely affect the mobility of our 
naval forces in time of peace if warships are 
deemed to possess the right of innocent passage 
not only through international straits but also 
through territorial seas generally? First, it is 
entirely possible that coastal states may unrea- 
sonablv restrict this right. Thus, while the right 
of innocent passage is clear in theory, it could be 
highly ambiguous and restrictive in actual prac- 
tice. Secondly, several states, such as the Soviet 
Union, argue, in effect, that warships generally 
do not possess the right of innocent passage. The 
Soviet Union and several other nations have sub- 
mitted reservations to the 1958 Geneva Con- 
vention on the Territorial Sea and Contiguous 
Zone to the effect that warships cannot enter 
their territorial waters without prior notifica- 
tion and authorization. Thirdly, aircraft, civil 
or military, do not possess a universally recog- 
nized right of innocent passage. Hence, terri- 
torial waters can be overflown only with 
permission of the coastal state. Finally, there 
are specific restrictions limiting the right of 
innocent passage. For example, except in straits, 
for purposes of national security the right of 
innocent passage may be temporarily suspended 
in portions of the territorial sea. Also, in terri- 
torial waters, a submarine must navigate on the 
surface and fly its national flag. 

Of particular concern is the fact that many 
significant international straits fall within terri- 
torial waters with a 12-mile or even a six- 
mile territorial sea. For example, with a six-mile 
territorial sea the Strait of Gibraltar would be 
transited only by the exercise of the right of 
innocent passage. A six-mile territorial sea 
would bring 52 international straits under the 
sovereignty of coastal states. A 12-mile limit 
would similarly affect 116 straits. 

It is safe to assume that the Navy’s strategic 
and tactical interest in a narrow territorial sea 
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limit has not and will not be modified by any 
existing or anticipated technological or political 
developments. Rear Admiral Wilfred A. Hearn, 
former Judge Advocate General of the Navy, ex- 
pressed in clear terms the concern of the mili- 
tary in this regard in his testimony given in 
June 1966 before the Subcommittee on Fisheries 
and Wildlife Conservation of the Committee on 
Merchant Marine and Fisheries of the House 
of Representatives on H.R. 9530, H.R. 9531, and 
H.R. 14961. He stated: 


We consider it imperative from the standpoint of 
security to preserve the right of freedom of navigation 
on the high seas for warships and aircraft. We believe 
that our security interests are best served when na- 
tions are limited to narrow territorial seas which 
interfere only slightly with this freedom of naviga- 
tion. 


From the foregoing legal as well as pragmatic 
considerations, it is apparent that those inter- 
ested in preserving freedom of navigation for 
our naval forces and merchant marine cannot be 
unconcerned with the proliferation of broad- 
ened territorial sea claims and the extravagant 
use of straight baselines. Unless alternative 
navigational guarantees are internationally 
recognized or the right of innocent passage is 
clarified by international agreement, the United 
States cannot afford to lend its support or 
recognition to territorial sea claims in excess of 
three miles. One possible alternative to our con- 
tinued adherence to the three-mile policy would 
be to negotiate, on a multilateral or bilateral 
basis, for the maintenance of high seas passage- 
ways through international straits regardless 
of the breadth of the territorial sea. This would 
permit extensions of territorial seas without 
unduly jeopardizing the worldwide mobility of 
our naval forces. 


THE CONTIGUOUS ZONE 


The term “contiguous zone” refers to a belt 
of sea of a certain limited breadth located 
beyond the territorial sea and adjacent to its 
outer boundary. Within this zone the coastal 
state may exercise limited jurisdiction for spe- 
cial purposes. It is important to bear in mind 
that the rights a state may exercise are extra- 
territorial in nature and as a result, except for 
these limited rights, the area retains its charac- 
ter as high seas. Accordingly, problems con- 
nected with the right of innocent passage do not 
arise in the contiguous zone. 

Although the 1958 Geneva Convention on the 
Territorial Sea and the Contiguous Zone, as the 





name implies, codified the contiguous zone con- 
cept, nations have for centuries claimed the 
right to exercise limited jurisdiction in coastal 
waters. Since 1790, the United States has ex- 
ercised jurisdiction out to 12 miles for enforce- 
ment of reasonable anti-smuggling measures. 
This claim is currently reflected in the Tariff 
Act of 1930, as amended (19 U.S.C. 1581-1711). 

The Anti-Smuggling Act of 1935 (19 U.S.C. 
1701) authorizes the President to establish spe- 
cial zones extending up to 62 miles to sea. This 
is not a general claim, however, as is the case 
with the 12-mile customs zone which is perma- 
nently in effect along the entire United States 
coast. The special temporary 50-mile zone can 
be put into effect only when the President finds 
that a 


vessel or vessels hover or are being kept off the coast 
of the United States and that, by virtue of the pres- 
ence of any such vessel or vessels at such place or 
within such area, the unlawful introduction or removal 
into or from the United States of any merchandise or 
person is being or may be occasioned, promoted, or 
threatened. ... 


After rather extensive discussion and debate 
concerning the nature of jurisdiction which 
coastal states could properly exercise in the 
contiguous zone, the 1958 Geneva Conference on 
the Law of the Sea codified a contiguous zone in 
Article 24 as follows: 

1. In a zone of the high seas contiguous to its terri- 


torial sea, the coastal State may exercise the control 
necessary to: 

(a) Prevent infringement of its customs, fiscal, 
immigration or sanitary regulations within its ter- 
ritory or territorial sea; 

(b) Punish infringement of the above regulations 
committed within its territory or territorial sea. 

2. The contiguous zone may not extend beyond 
twelve miles from the baseline from which the breadth 
of the territorial sea is measured. 


Several delegates argued that “security” should 
be added to the list of interests which could be 
protected within the contiguous zone. There was 
not sufficient support, however, for such an addi- 
tion, as it was felt that existing principles of 
self-defense as well as other principles of inter- 
national law concerning maritime control meas- 
ures exercisable in time of peace were suffi- 
ciently broad to afford adequate protections to 
the coastal state. 

It should be noted that the control exercisa- 
ble by the coastal state extends to prevention 
and punishment of infringements committed 
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within its territory or territorial sea. This could 
be taken to mean that in no event could a coastal 
state exercise jurisdiction over vessels that 
commit violations while in the contiguous zone. 
It is the author’s view, however, that this is an 
overly restrictive interpretation of the article. 
It would appear that jurisdiction may be exer- 
cised by the coastal state over any vessel in the 
contiguous zone which commits or may com- 
mit an act which results in a violation of appli- 
cable regulations within the territory or terri- 
torial sea of the coastal state. The legal approach 
is analogous to that applied to situations in 
which jurisdiction to try and punish is asserted 
even though some of the acts constituting es- 
sential elements of the crime were committed 
outside the territory of the state asserting juris- 
diction. The jurisdiction of the coastal state in 
the contiguous zone is therefore not based on any 
power to legislate substantively in the area, but 
on its power to enforce effectively the enumer- 
ated substantive regulations in effect within its 
territory and territorial sea. While assertion of 
such jurisdiction may require national legisla- 
tion, the scope and purpose of the legislation 
must be limited to prevention and punishment of 
acts resulting in a violation within the territory 
or territorial sea of the coastal state. 

Perhaps the best example of enforcement of 
rights conferred under the contiguous zone con- 
cept, as codified by the Convention, is off the 
coast of South Vietnam. Confronted with the 
acute problem of infiltration by sea of foreign 
personnel and war supplies, it was clear that 
strict control measures were essential. After 
considering the requirements for effective con- 
trol the Prime Minister of South Vietnam by 
decree of April 1965 established the following 
maritime control measures. First, a defensive 
sea area was established in the three-mile ter- 
ritorial sea of South Vietnam—vessels transit- 
ing the territorial sea, which are not clearly 
engaged in innocent passage, are subject to visit 
and search and possible arrest and disposition. 
Second, control procedures in the contiguous 
zone were established in order for South Viet- 
nam to exercise the jurisdiction necessary to 
prevent and punish infringements of their cus- 
toms, fiscal, immigration and sanitary regula- 
tions. This decree is the basis for the “market 
time” operations in the contiguous zone off South 
Vietnam in which South Vietnamese personnel 
with the assistance of U.S. forces have been able 
to reduce infiltration by sea. 
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THE FISHERIES ZONE 


International law emerging in connection with 
oceanic fishing activities is a reflection of the 
economic and political struggle between two sets 
of competing interests: coastal versus offshore 
fishing interests, and coastal versus global se- 
curity considerations. 

The United States gave great impetus to the 
proposition that exclusive or superior claims to 
the fish resources in coastal waters could be 
validly made in areas beyond the territorial sea 
when it supported at the 1958 Geneva Confer- 
ence a proposal for a six-mile territorial sea 
plus a six-mile fishing zone. This proposal failed 
acceptance, however, in 1958 and again at the 
1960 Geneva Conference. In a report on the 1960 
Conference to the Canadian House of Commons, 
the exasperation which was shared by many 
other delegations was expressed as follows: 

. our dilemma was, how could we reconcile the 
defense interests, freedom of the seas and the freedom 
of the air, which really require a very narrow terri- 
torial sea, and the needs of our people on our coasts 
for some priority in harvesting fish off their shores? 
Historically, of course, one of the hallowed 

principles of law of the sea is that all nations 
have an equal right to fish on the high seas and 
superior rights in the resources are obtainable 
only on the basis of capture. The 1958 Geneva 
Convention on the High Seas seems to reflect this 
principle in Article 2, which specifically enumer- 
ates freedom of fishing as one of the freedoms of 
the high seas. It should be noted, however, that 
this freedom, as are the others, is qualified by 
the rule of reasonableness. 

Perhaps the most significant turning point in 
customary law and practice occurred in 1964 
when Great Britain decided to pass legislation 
which would create a fishing zone extending nine 
miles beyond her territorial sea. This was fol- 
lowed in March of 1964 by the signing by 15 
European nations of the European Fishing Con- 
vention in which a 12-mile fishing zone was 
recognized. 

As discussed previously in connection with 
the regime of the territorial sea, navigational 
rights are significantly impaired by broad terri- 
torial sea claims or the arbitrary use of straight 
baselines. There is considerable evidence that 
many of these claims have been primarily moti- 
vated by a desire to control offshore living re- 
sources. Perhaps the best evidence of this fact 
is the 200-mile territorial sea claims of Ecuador 
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and Peru, which originated in the Santiago Dec- 
laration of 1952. By its own terms this declara- 
tion was for the purpose of creating a zone in 
which the living resources were reserved to the 
coastal state. In expressing their frustration at 
the failure of the 1958 Geneva Conference to 
recognize these interests, the delegations of 
Chile, Ecuador and Peru signed a joint declara- 
tion which stated, inter alia: 


The debates at this Conference and the various de- 
cisions taken at it which relate, directly or indirectly, 
to the conservation and utilization of the resources 
of the sea are evidence of the increasing recognition 
of the special right of the coastal State, inherent in its 
geographical position. 

Accordingly, although it was possible to discern a 
rather wider measure of support for our claims con- 
cerning the sea, we declare our resolve to use every 
occasion, whether in negotiations with other countries 
or at future international conferences, for the purpose 
of securing the establishment and extension of a more 
just regime of the sea that will safeguard effectively 
the recognized special right of the coastal States to 
defend their economy and the livelihood of their 
populations. 


Meanwhile it became clear that there was in- 
creasing interest in the United States for the 
establishment of a regime which would afford 
added protection to our coastal fishing interests. 
After a long and difficult period of study and 
analysis, the Navy determined it would be in its 
best security interests not to oppose such leg- 
islation. Several considerations led to this 
decision : 

1. Territorial sea claims and demonstrated 
interest in resorting to the use of straight 
baselines were accelerating at an alarming 
rate. Recognition of the validity of a fishing 
zone without extension of the territorial sea 
would give states interested in claims of 
superior right to coastal resources a viable 
alternative to claims involving territorial 
sovereignty. 

2. The Department of State determined 
that a claim to a zone extending nine miles 
beyond the territorial sea would not be con- 
trary to international law. 


In a letter to the Chairman of the Committee on 
Commerce dated May 18, 1966 the Department 
of State concluded: 


In view of the recent developments in international 
practice, action by the United States at this time to 
establish an exclusive fisheries zone extending nine 
miles beyond the territorial sea would not be con- 
trary to international law. It should be emphasized 





that such action would not extend the territorial sea 
beyond our traditional 3-mile limit and would not af- 
fect such traditional freedoms of the sea as freedom 
of navigation or of overflight. With one or two possible 
exceptions, it is not likely that such action would be 
unfavorably received by other governments in view 
of the provision for recognition of traditional fishing, 
which the Department regards as a desirable pro- 
vision. 

Rear Admiral Hearn, in testifying on behalf 
of the Department of Defense before the House 
Subcommittee on Fisheries and Wildlife Con- 
servation in June 1966, expressed both the his- 


toric and the present view of the Navy as 
follows: 


Since 1793 the United States has consistently main- 
tained a territorial sea of three nautical miles and it 
is our policy to protest claims of other states beyond 
that limit. All waters seaward of this narrow belt are 
high seas to which certain freedoms, including fishing 
and navigation, are extended to all nations alike. The 
Navy has always strongly supported this position, and 
because we have always been aware of the intimate 
identification of the territorial sea with exclusive fish- 
ing rights, we have consistently opposed the expan- 
sion of exclusive fishing limits beyond the territorial 
sea. We have felt that as long as fish and sovereignty 
were lumped together, extension of fishing limits could 
only derogate from our position on the territorial sea. 
At the same time we have consistently held to the posi- 
tion that fishing rights and freedom of navigation 
could be separated and we have urged this position 
in the past. If this separation could be successfully 
made, we have felt that it would be in our best inter- 
ests to make it. 


Since enactment of the Bartlett Bill, Public 
Law 89-658, 16 U.S.C. 1091-94, there has been 
increasing discussion that it would be in the 
overall interests of the United States to increase 
its claims over fisheries by additional national 
legislation. Some have suggested that the United 
States should establish a 200-mile fishing zone 
while others have proposed that the United 
States claim the fish resources in the waters 
above the continental shelf. Both the Depart- 
ment of State and Department of Defense have 
recommended against such proposals. In testify- 
ing in connection with a bill which would estab- 
lish an exclusive fishing zone with the outer 
boundaries coterminous with the 200-meter con- 
tour curve as a maximum and a 12-mile zone as 
a minimum, Rear Admiral Hearn concluded in 
1966: 


There are only a very few countries in the world claim- 
ing fishing rights beyond twelve miles. These claims 
have always been strenuously opposed by the United 
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States. There is a United States statute which pro- 
tects our fishermen who run afoul of these excessive 
claims. Fines they pay are reimbursed to them by the 
United States Government. 

. .. We are concerned that such action... may 
seriously interfere with freedom of navigation and 
thus tend to compromise our security interests. We 
think that passage of this bill will encourage other 
States to make extensive claims in the high seas. It 
clearly would ratify the extensive exclusive fishing 
claims of certain Latin American countries which we 
have always considered to be illegal. Inasmuch as 
there is great difficulty in restricting the impact of 
an illegal assertion of jurisdiction over fishing, we 
would expect that this would inevitably lead to 
interference with the free movement of our ships and 
aircraft. 


In discussing the question of broader claims 
to fishing jurisdiction in connection with con- 
gressional hearings on the Bartlett Bill held in 
1966, the Legal Advisor of the Department of 
State testified that rather than unilaterally ex- 
tending fisheries jurisdiction beyond 12 miles, it 
would be preferable for the United States to 
seek another general type of international con- 
ference and obtain general concurrence and 
agreement from the international community. It 
would seem that such an approach offers the best 
opportunity to accommodate the totality of fish- 
ing as well as security interests. In an address in 
January 1968 before the National Canners As- 
sociation, the Honorable Donald McKernan, 
Special Assistant to the Secretary of State for 
Fisheries and Wildlife, suggested a basis for 
such an approach to these problems. After a 
thoughtful and persuasive discussion, Ambas- 
sador McKernan offered two princivles that he 
felt could provide the foundation for interna- 
tional agreement: 


1. Greater acceptance by al] nations that 
ocean fishery resources should be harvested 
with due regard for the maintenance of the 
yield of the resource. 

2. Recognition and acceptance of the 
special interest of the coastal state in re- 
sources lying off its coast. 


Perhaps it would be fruitful once more to seek 
agreement among all the fishing nations on an 
“abstention” principle. Although this principle 
was proposed and rejected at the 1958 Geneva 
Conference, Ambassador Arthur Dean of the 
United States delegation indicated that the 
United States for its part would continue to 
work toward its acceptance and was prepared to 
enter into agreements giving it effect. The 
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essential characteristics of the abstention prin- 
ciple as proposed by the United States were as 
follows: 


When a stock of fish under exploitation by the na- 
tionals of one or more States meets the following 
requirements: 

(i) the stock is subject to adequate scientific in- 
vestigation with the object of determining and 
taking measures required to make possible 
the maximum sustainable yield; 

(ii) the stock is under such regulations by the 
fishing States as are required to make possible 
the maximum sustainable yield; 

(iii) the stock is under such exploitation that an 
increase in the amount of fishing will not be 
expected to result in any substantial increase 
in the sustainable yield; and 

(iv) the current yield is dependent upon the con- 
servation program; 

then the States whose nationals are not fishing the 
stock or have not done so in the recent past, except- 
ing the coastal State adjacent to the waters in which 
the stock occurs, shall abstain from fishing the stock. 
In the event of disagreement as to whether a stock 
of fish qualifies for abstention, the arbitral proce- 
dure contemplated by the ILC may be utilized. 


The advantage of such an approach is that it 
avoids the drawing of arbitrary lines on the 
high seas which once drawn always present the 
risk of abuse and controversy. In addition, it 
may be more meaningful from a fisheries stand- 
point to solve problems of conservation and 
economic interests on the basis of species rather 
than geography. 


THE CONTINENTAL SHELF 


In 1945, President Truman by proclamation 
claimed for the United States exclusive juris- 
diction and control over the resources of the sea- 
bed and subsoil of the continental shelf. This 
proclamation (Executive Order No. 9633, 28 
September 1945) is the basis for the general 
international acceptance of the continental shelf 
concept. The declaration provided in pertinent 
part: 

Having concern for the urgency of conserving and 

prudently utilizing its natural resources, the Govern- 

ment of the United States regards the natural re- 
sources of the subsoil and seabed of the continental 
shelf beneath the high seas but contiguous to the 
coasts of the United States as appertaining to the 

United States, subject to its jurisdiction and control. 

A United States press release which accom- 
panied the Truman Proclamation described the 
area included within the continental shelf claim 
as follows: 
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Approximately described, the Continental Shelf is all 
of the ocean floor around the United States and its 
Territories that is covered by no more than 600 feet 
of water. Along the Alaska coastline the shelf ex- 
tends several hundred miles under the Bering Sea. 
On the Eastern coast of the United States the width 
of the shelf varies from 20 miles to 250 miles, and 
along the Pacific coast it is from 1 to 50 miles wide. 
(Emphasis added.) 


A mere 13 years later the continental shelf 
regime was codified in the 1958 Geneva Conven- 
tion on the Continental Shelf as follows: 

For the purpose of these articles, the term “con- 

tinental shelf” is used as referring (a) to the seabed 

and subsoil of the submarine areas adjacent to the 

coast but outside the area of the territorial sea, to a 

depth of 200 meters or, beyond that limit, to where 

the depth of the superjacent waters admits of the 
exploitation of the natural resources of the said areas; 

(b) to the seabed and subsoil of similar submarine 

areas adjacent to the coasts of islands. (Emphasis 

added.) 


There are two legal questions concerning the 
regime of the continental shelf that are of par- 
ticular interest and concern to the Navy. First, 
how far may the regime be extended by applica- 
tion of the “exploitability” test? Secondly, what 
degree of control may a coastal state exercise 
over activities undertaken by foreign states on 
or above its continental shelf? 

Surprising as it may seem, there is no specific 
reference either in the minutes of the Interna- 
tional Law Commission or in the records of the 
committee meetings and plenary sessions of the 
1958 Geneva Conference as to how far and how 
deep the shelf regime could be extended pursuant 
to the “depth of exploitability” criterion. In 
another context, Judge Jessup of the Interna- 
tional Court of Justice observed “that an at- 
tempt to define exploitability in meters is like 
the pre-World War I attempt to measure sover- 
eignty of the air by the height of the Eiffel 
Tower.” 

Some authors conclude that this ambiguous 
criterion permits a nation to claim resources of 
the seabed and subsoil out to the median line or 
thalweg of the deep oceans. On the other hand, 
other authors conclude, notwithstanding the 
ambiguity of the exploitability test, that as a 
matter of law there is a limit to a “continental 
shelf” regime short of the deep ocean areas, re- 
gardless of the technological capability of the 
coastal state. Professor William Burke, arguing 
against an all-encompassing interpretation, 
stated in 1966: 
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The policies that supported the allocation of the adja- 
cent shallow submarine regions to the adjacent state 
for certain purposes are not, at least not obviously, 
pertinent to allocation of the deep ocean floor to states 
adjoining on that ocean. Hence, there is no reason 
to regard the broad language of the Continental Shelf 

Convention as necessarily incorporating the general 

expectation that the deeper areas are to be allocated 

to adjoining, but non-adjacent, states. 

On balance, the better view would seem to be 
that the exploitability test is, in fact, limited to 
some extent by the need to show a reasonable 
propinquity or proximity to the coast of the state 
in question as well as a reasonable relationship 
to the geologic concept of the continental shelf. 
While it may be ventured that the regime of the 
continental shelf cannot be lawfully extended to 
the mid-ocean areas, the precise point where the 
outer limit can or should be located is difficult if 
not impossible to establish. Such a determina- 
tion can only be reasonably determined in the 
light of future exploitative operations and must 
await scientific and technological developments. 
If their attitudes on the analogous problem of 
the outer limit of the territorial sea are any 
indication, it would appear that the technologi- 
cally advanced maritime states will favor a rela- 
tively narrow outer limit. 

The Convention on the Continental Shelf 
recognizes that coastal states may exercise 
“sovereign rights” over the continental shelf 
“for the purpose of exploring it and exploiting 
its natural resources.”’ The consent of the coastal 
state must be obtained “in respect of any re- 
search concerning the continental shelf and 
undertaken there.’”’ There was considerable dis- 
cussion at the 1958 Geneva Conference on the 
legal nature of the rights afforded a coastal state 
on its shelf. Some delegates thought the best 
description of those rights would be by the use 
of the word “sovereignty,” while others, includ- 
ing the United States, felt the most accurate 
characterization could be achieved by using the 
terms “jurisdiction and control” as used in the 
Truman Proclamation. This issue was resolved 
by agreement on the term “sovereign rights.” 
As indicated by the refusal of the Conference to 
accept the term “sovereignty” it would appear 
the rights afforded coastal states over the sea- 
bed and subsoil of the continental shelf are ex- 
traterritorial in nature. As is the case with other 
regimes located beyond the territorial sea, such 
as the contiguous and fisheries zones, a coastal 
state may exercise only that degree of control 
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as is necessary to protect its limited interests 
underlying the purpose of the regime itself. 

Obstruction of recognized sea lanes is ex- 
pressly prohibited. Any attempt by the coastal 
state to regulate free navigation and fishing, 
outside limited safety zones, on and in the waters 
of the continental shelf, including incidents of 
navigation and fishing such as anchoring which 
may involve contact with the bottom, could not 
be justified under the Continental Shelf Conven- 
tion. Indeed, the explicit provision that foreign 
states retain their right to lay and maintain sub- 
marine cables and pipelines on the continental 
shelf is but one indication of the fact that the 
interest conferred on the coastal state in the 
resources of the continental shelf must be 
limited in a manner which takes full account of 
the interest of the community of nations in the 
free use of all areas of the world’s oceans for 
other lawful purposes. 


THE HIGH SEAS 


Since the high seas are not subject to the 
control of coastal states, the regulation of activi- 
ties occurring on the high seas is a matter of 
international rather than national law. Except 
for piracy or the transportation of slaves, the 
high seas may be used for any purpose that does 
not unreasonably interfere with other activities. 
The Convention on the High Seas, which entered 
into force in 1962, reaffirms this principle of 
“freedom of the seas.” It provides: 


Article 2 


The high seas being open to all nations, no State 
may validly purport to subject any part of them to 
its sovereignty. Freedom of the high seas is exercised 
under the conditions laid down by these articles and 
by the other rules of international law. It comprises, 
inter alia, both for coastal and non-coastal States: 

(1) Freedom of navigation; 

(2) Freedom of fishing; 

(3) Freedom to lay submarine cables and pipelines; 

(4) Freedom to fly over the high seas. 

These freedoms, and others which are recognized by 
the general principles of international law, shall be 
exercised by all States with reasonable regard to the 
interests of other States in their exercise of the free- 
dom of the high seas. 


Consistent with Article 2, a state is free to 
engage in activities on the high seas which are 
not specifically prohibited by international law, 
so long as these activities do not interfere with 
“the interest of other States in their exercise 
of the freedom of the high seas.” The ultimate 





paragraph of Article 2 of the Convention em- 
bodies a principle of “reasonableness” which 
must be applied to each case in order to deter- 
mine a basis for accommodation when an ac- 
tivity undertaken by one state interferes with 
the legitimate interests of another state. For in- 
stance, if a fixed installation were created in the 
middle of fishing areas or in international ship- 
ping lanes, the interests of other states could be 
unreasonably affected. In this case, the principle 
of “reasonableness” would be applied to accom- 
modate the interests involved. 

The oceans and superjacent airspace beyond 
the territorial sea in the author’s opinion can 
best be characterized as res nullius. In other 
words, they are unowned by any state or group 
of states. Article 2 of the Convention on the High 
Seas provides, inter alia, that the “high seas 
being open to all nations, no State may validly 
purport to subject any part of them to its sover- 
eignty.” The only apparent departure from this 
rule is that the seabed and subsoil of the conti- 
nental shelves underlying the high seas are sub- 
ject to the exclusive sovereign rights of the 
adjacent coastal state for the limited purpose of 
exploration and exploitation. Consistent with the 
res nullius concept, a state may conduct a broad 
range of governmental activities in specified 
portions of the high seas without the need to 
obtain consent from any other state or group 
of states. 

The right to deploy forces and conduct other 
activities in time of peace should be generally 
distinguished from the exercise of the right of 
self-defense. Ordinary peacetime deployment of 
naval forces does not require any special justi- 
fication because such deployment is legal as long 
as it is conducted with due regard for the rights 
of other users. The exercise of the right of self- 
defense, on the other hand, is predicated on the 
existence of a condition which may be reasonably 
considered as an immediate and overwhelming 
threat which requires immediate countering 
action. The necessity of responding to such a 
threat may justify maritime control measures 
which would otherwise be illegal. 

Sometimes military activities are of such a 
nature as to make it necessary and appropriate 
that other users be informed that such activities 
are being undertaken. Examples of such activ- 
ities are gunnery exercises and missile tests. 
In such a case the location where the activity 
is undertaken may be designated as a “warn- 
ing area.” There is little question that, as a 
general proposition, designation and use of 
such warning areas which encompass only 
reasonable expanses of the high seas and the 
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superjacent airspace for reasonable periods of 
time are legal both in time of peace and in time 
of war. Most, if not all, of the major maritime 
powers have in recent years exercised this right 
for the purpose of conducting military activities 
on the high seas. A warning area was estab- 
lished last year by France in connection with 
its nuclear testing program. This area had a 
120-mile radius centered in the Mururoa Islands 
in the South Pacific. 

It has been argued that because entry into 
a designated warning area is not specifically 
prohibited, other users are not constrained by 
such designation. There is no specific entry pro- 
hibition in notices issued by the United States 
designating warning areas, or in notices to 
mariners issued announcing an exercise within 
that area. The argument has been made that 
since such a designation is of a purely con- 
sensual nature, it in no way constitutes a con- 
straint on the freedom of the high seas. The 
author personally feels that such an argument 
need not be made in order to justify the use of 
such areas. 

Legal constraints may be manifested in sev- 
eral forms. Certainly, one form of constraint 
would be evidenced by an order prohibiting 
entry to a specified area of the high seas, on pain 
of possible punishment or subjection to coercive 
measures to prevent entry. A second form of 
constraint, however, could be the use of a desig- 
nated area in such a manner as to exclude other 
users because they would be endangered by 
entering, even though such entry was not spe- 
cifically prohibited by notice. These two forms 
of constraint may make a political difference 
but not a legal one. The practical result is the 
same in either case: other users are effectively 
restricted from conducting activities in that 
portion of the high seas. 

Constraints on other users are inherent in all 
oceanic activities. For example, the fisherman 
who lays a net effectively constrains vessels 
from navigating in the area for a certain period 
of time. Instead of advancing the argument that 
no element of constraint exists in the designa- 
tion or use of United States warning areas, it 
appears to the author that it is more accurate 
to conclude that, although there may be an ele- 
ment of restrictiveness, so long as the designa- 
tion and use of warning areas are undertaken 
with reasonable regard for the rights and in- 
terests of other states, such action is consistent 
with recognized principles of international law. 

The question of whether or not a particular 
warning area or activity undertaken therein is 
legal depends on considerations of time, place, 





and location in relation to the requirements of 
the military activity to be undertaken and the 
anticipated effect on other users. In the event 
that either its designation or use unreasonably 
interferes with the interests and rights of other 
users, the conclusion would necessarily follow 
that such designation or use violates inter- 
national law. United States warning areas are 
therefore carefully tailored to avoid material 
interference. Such areas are removed from sea- 
lanes and fishing grounds. Use of such areas is 
temporary. It is recognized, of course, that mili- 
tary uses cannot and should not unreasonably 
hamper oceanic exploitation activities presently 
being conducted, or those that will be made 
possible by new and evolving technology. It 
seems reasonable to expect, however, that for the 
foreseeable future exploitation of the ocean’s 
living and mineral resources can proceed as 
rapidly as technology will permit without any 
fear that continued use of this strategic environ- 
ment by our naval forces will impede the process. 


CONCLUSION 


The purpose of this paper has been to examine 
several basic aspects of oceanic regimes recog- 
nized by contemporary international law which 
are considered to be of particular interest and 
concern to the U.S. Navy. These regimes can be 
divided into two distinct categories. 

The first category involves claims of terri- 
torial sovereignty. These are claims to internal 
waters, including those created by a system of 
straight baselines, and territorial seas. In such 
areas, the sovereignty of the coastal state is 
limited only by the legal right of innocent pas- 
sage through the territorial sea and certain in- 
ternal waters. Accordingly, any extension of 
internal waters or territorial seas results in a 
concomitant reduction of the area in which the 
principle of freedom of the seas applies. Be- 
cause of differing interpretations of the meaning 
and scope of the right of innocent passage, such 
claims have a direct and potentially adverse 
impact on the economic and security interests in 
trade and navigation. 

The second category involves claims of coastal 
states to limited jurisdiction in coastal waters, 
including the seabed and subsoil, for special pur- 
poses. The rights claimed are extraterritorial in 
nature. The regimes in this category are the con- 
tiguous zone, fisheries zone, and the continental 
shelf. The important common feature of these 
regimes is that, except for the limited jurisdic- 
tion which is exercisable by the adjacent coastal 
state for special purposes, the area retains its 
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character as free high seas. Thus, the interests 
of both coastal and maritime states can be mean- 
ingfully accommodated. 

To an ever-increasing extent, sea power in 
its totality involves not only effective naval 
forces but, in addition, the capability to extract, 
on a competitive basis, the great wealth of food 
and mineral resources from the oceanic environ- 
ment. This evolving capability to exploit oceanic 
resources focuses attention on unsettled and 
changing areas of international law. Because 
much of this capability is possessed by a few 
nations, other states will be strongly motivated 
to broaden their claims to exclusive jurisdiction 
over ocean resources in and beneath the high 
seas as both a protective measure and a means 
of economic aggrandizement. 

It is suggested that an answer to the vexing 
problems which are raised by such unilateral 
claims lies in an approach involving both tech- 
nical assistance and legal accommodation. It 
would seem that the insecurity and frustration 
of developing states can be ultimately solved 
only by providing them with the technical skills 
necessary to develop coastal fisheries and min- 
eral resources to the fullest extent, limited, of 
course, by sound conservation practices. As the 
old saw goes, “Give a man a fish, he can feed 
himself for one day; teach a man how to fish, 
he can feed himself for a lifetime.” 

Legal approaches must be found which will 
form the foundation for an effective accommoda- 
tion of interests that will permit and encourage 
the full development of oceanic resources and, 
at the same time, preserve the historic principle 
of freedom of the high seas which is vital to our 
security interests. Rules must be devised which 
will recognize existing uses and complement 
new international norms brought about by con- 
vention or diplomatic adjustment. We must 
assure that the traditional uses of the seas, as 
important as they may be, do not impede the 
expansion of an oceanic resource industry which 
must bear the burden of meeting many of the 
world’s present and future demands for food 
and minerals. This indeed will be our task as 
we proceed to identify the manner in which these 
traditional uses will, in accordance with the 
principle of freedom of the seas, be accommo- 
dated with future exploitation of the ocean floor 
beyond the continental shelf. In the words of 
Benjamin Cardozo: 


Existing rules and principles can give us our present 
locations, our bearings, our latitude and longitude. 
The inn that shelters for the night is not the journey’s 
end. The law, like the traveler, must be ready for 
the morrow. 
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COMP. GEN. DECISIONS 


(Continued from page 80) 


disease, or the residual(s) thereof, excluding pyschoses, 
character and behavior disorders and venereal diseases, 
acquired by Army personnel, in any area of combat 
operations, is within the definition of ‘direct result of 
armed conflict,’ provided it is definitely established that: 

“a. The onset or aggravation of the disease com- 
menced while the individual was a member of the 
Army in an area of combat operations, or during 
any period of detainment by hostile forces, to include 
conditions where manifestations first occur outside the 
area of combat operations but which, on the basis of 
accepted medical principles, had their onset while in 
this area, 

“b. The likelihood of having developed such a disease, 
or aggravation of existing disease, in other than combat 
zone environment is remote, 

“e. The line of duty is determined to be yes, and, 

“qd. The disease is not the natural progression of an 
underlying condition which had its origin or inception 
prior to entry into the combat zone environment?” 

In reply, the Comptroller General held, in pertinent 
part: 

“ . . It seems doubtful that the Congress intended 
that the mere incurring of a disease in a general area 
where combat operations might occur should in itself 
be regarded as ‘a direct result’ of armed conflict. In 
other words, we think that the law contemplates that an 


officer is within the exemption only if the disability for 
which retired is ‘a direct result of armed conflict’ in 
which the retired officer himself was personally engaged 
rather than merely incurred in the general area in 
which the United States is involved in an armed 
conflict. ... 


* * * * 


“While it is doubtful that there was a major substan- 
tive change in the legislative intent in adopting the 1964 
language requiring that the disability be ‘a direct result 
of armed conflict’ in place of ‘disability incurred in 
combat with an enemy of the United States,’ the differ- 
ence in the nature of military operations in the present 
Vietnam conflict and combat conditions existing in World 
War I (which formed the basis for the combat disability 
provision in the prior law) must be recognized. The new 
language was adopted while the Vietnam conflict was 
in progress and the Congress was well aware of the 
differences in the military operations and the hit and 
run tactics practiced there and conventional warfare. 

“In many of the ‘search and destroy’ missions there 
necessarily are involved instances where the enemy is 
not encountered in a suspected location even though 
intelligence information indicated his probable presence 
there. In a situation where the enemy is actually located 
in the suspected area there should be no question that a 
disabling injury or disease suffered incident to such a 
mission should be regarded as having been ‘incurred as 
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a direct result of armed conflict’ even though it was in- 
curred while ‘moving up’ toward the enemy and the 
member was evacuated shortly prior to the time actual 
contact with the enemy was effected. 

“Similarly the failure to make a contact with the 
enemy in such a ‘search and destroy’ mission should not 
of itself be regarded as precluding a finding that a dis- 
ability caused by an injury incurred while ‘moving up’ 
was ‘a direct result of armed conflict.’ 

“This Office has held that an officer who sustained an 
injury in attempting to escape from the enemy while a 
prisoner of war incurred disability in combat with an 
enemy of the United States. A-843884, May 20, 1987. 
Hence, it is our opinion that the fact that an injury or 
disease is incurred during a period of detainment by 
hostile forces in itself does not preclude a finding that 
the disability was incurred as a direct result of armed 
conflict. Under the conditions stated in the question it is 
reasonable to view a disability incurred during a 
prisoner-of-war status as a direct result of armed con- 
flict, and hence this Office is not required to object to 
such a finding. 

“The term ‘area of combat operations’ is not defined 
or explained in the discussion in the letter of September 
7, 1968. In a broad sense practically the whole of South 
Vietnam might be considered to be in an area of combat 
operations. In view of the legislative history of the law, 
however, we doubt that it would be proper to regard 
administrative, supply, and other support personnel 
disabled in rear station areas as having a combat- 
incurred disability unless the injury is actually incurred 
during an enemy attack in the immediate area and as a 
direct result thereof. However, in our opinion, personnel 
disabled in the immediate area of actual hostilities dur- 
ing a period of hostilities or while on a ‘search and de- 
stroy’ mission properly may be regarded as meeting the 
condition that the disability was incurred as a direct 
result of armed conflict, if it is administratively so 
determined. 

“It is impossible to give a definite unqualified affirma- 
tive answer to the question presented, in the absence 
of clear definitions of the terms employed and a clear 
understanding of the limitations with respect to time and 
geographical areas which would be observed in making 
the determinations that the disability was incurred as a 
direct result of armed conflict. The nature of the ques- 
tion of combat connection makes it one primarily for 
administrative determination. While an administrative 
finding in that respect does not preclude an independent 
determination thereof by this Office, it has been the 
practice of this Office not to disregard the administra- 
tive finding unless a clear case can be made out that the 
administrative conclusion is unreasonable, or is not 
sufficiently supported by the record, or is rendered dubi- 
ous by further evidence or circumstances not administra- 
tively considered, or unduly gives a person the benefit 
of a reasonable doubt. 34 Comp. Gen. 72, 74. It should be 
understood, of course, that the statute requires that 
there be an affirmative finding that there was a direct 
causal relationship between the disability and engage- 
ment in armed conflict. Compare Campbell v. United 
States, 132 Ct. Cl. 122 (1955).” (Comp. Gen. Decision 
B-165237 of October 18, 1968.) 
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